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1 Introduction

The purpose of this paper is to analyse the legahdéwork of a number of fisheries

management institutions that are innovative in mpaygs of the world. These include rights-
based approaches, effort control, deicsion ruléesys, and different forms of participatory
governance. The focus lies on legal problems araleriges that these innovations did or
might encountet. The CEVIS project uses the term “innovation” tedee approaches to

fisheries management which have not been used sxédynin Europe. However, these are
not new or untested ideas and all of them have leeorporated into modern fisheries
management regimes in developed countries. Foat tgipes of such innovations are being
analyzed: participatory governance; rights-baseuagehes; effort control; and decision rule
systems (cf. Table 1). In addition, there are caovations of participatory governance and
rights-based approaches.

Table 1: Characteristics of the Four Regime-level Innovations

General Type Participatory Rights-based Effort Control Decision Rule
Governance Approaches Systems
Management of Individual quotas Direct regulatory Harvest control
particular fisheries | including ITQs control of fishing rules reduce the
through industry effort reliance on political
groups (co- processes in making
Main Approaches | management) decisions
management
measures.
Larger scale Community quotas | Marine zoning and | Non-predictive
management including locally area management | adaptive systems
through stakeholder| controlled 1Q including marine seek to avoid the
representation systems protected areas need to make
(cooperative (MPASs) specific predictions
governance) about stock
dynamics

Source: based on CEVIS Proposal (IFM).

Hereinafter, the innovative approaches will be dbsd, where possible examples will be
given. In the analytical part, legal issues thaghor did arise under public international law,
European law and, where relevant, national laneaptored.

2 Effort Control

Effort control can be exercised in three basic frithe first is to exclude certain areas from
fishing by establishing marine protected areas arime reserves. The second is to allocate

11 would like to thank Rike Kramer, Axel Schwétad Simone Haffner for support in researching amadtidg
this paper.
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the fishing effort among fishers, for example tlgbwassigning fishers days at sea. The third
is to reduce the fleet capacity by buybacks. Aslzaseen infra, none of the three face major
legal problems, presumed competency issues ara tat@account and the provisions of the

United Nations Convention on the Law of the Seaespected (UNCLOS).

2.1 Marine Protected Areas

Marine protected areas have been defined as awe#sin’ the maritime area for which
protective, conservation, restorative or precaatigmmeasures, consistent with international
law have been instituted for the purpose of protgcand conserving species, habitats,
ecosystems or ecological processes of the marwvieoement” (OSPAR 2003).

Marine protected areas are not necessarily a fismnanagement tool but more often a nature
protection measure. They do also not automaticatiyire to ban fishing in the area (Hilborn
et al. 2004: 198; Dorrien 2005: 116). However, thajority of marine protected areas
(MPAs) are so-called no-take zones (Hilborn ek@D4: 198). Marine protected areas where
a certain or all fisheries are prohibited are meférto as “closed areas”. No-take zones have
been defined as “marine areas in which the extmaatf living and non-living resources is
permanently prohibited, except as necessary for itoromg or research to evaluate
effectiveness” (Jones 2006: 143). As such they thee most restrictive type of marine
protected areas (Jones 2006: 143). It is estinthtgdess than 0.5% of the world’s oceans are
designated as marine protected areas, of which asiypall part are closed areas or no-take
zones (Jones 2006: 143).

Closed areas are intended to contribute to thenstagction of overfished stocks. Also, they
are meant to protect important habitats, such esding areas or development stages (e.g.
juveniles) (Dorrien 2005: 117). The principal aini @ closed area is to increase the
abundance and/or size and weight of the individuals

The advantages of MPAs are possible increaseseidl,ya buffer against uncertainty, a
reduced impact on other species not just the @rgsted by the fishery, a better management
of sedentary organisms and multispecies fishemeisfamally an improved understanding of
the impact of fishing on habitats (Hilborn et &@002: 201). But MPAs can also have a number
of drawbacks that include the shifts in fishingoeffthey may cause and hardships to fishing
communities. Also, their effectiveness may be leditwhere highly mobile organisms are
concerned that would require very large marine rieseto effectively protect a stock. In
some cases better options may be available. Soithes @ven go as far as questioning their
effectiveness altogether, unless they are evaluatétk light of biodiversity, ecosystem and
fisheries objectives, the social and intuitionalligbto enforce the closures, alternative
fisheries management actions and the ability toitnoand evaluate success (Hilborn et al.
2004: 203). One problem of marine protected argdisat fishing often moves to the borders
of the marine protected areas (so-called “fishimg edge”). This can result in the MPAs not
having a positive effect on the fisheries conceragdt was the case for the cod box in the
North Sea (Dorrien 2005: 121). One basic criticiaggainst marine protected areas from a
socio-economic perspective is that they are nodomgcessible to fisheries (Dorrien 2005:



115). At the same time, the increase of fish oetdlte protected area does generally not
compensate for the loss of fishing areas.

2.1.1 Examples of MPAs in Europe

A number of Marine Protected Areas were establishéfl) waters for fisheries management
reasons. In 2001 the EU closed a large area oCtrdral and Northern North Sea to cod
fishing for about 2 and a half months. This measuse enforced effectively so that fishing
was probably reduced by almost 100% (Dorrien 20@3.). However, there were no positive
effects for the cod stocks, due to the short tefrtheclosure (Dorrien 2005: 121).

The Plaice Boxwas established in 1989 in the North Sea to pratedersized, i.e. juvenile,
plaice by restricting beam-trawling in 38,000 sdinis an area of the North Sea along the
Dutch, German and Danish coast. It is only partbsed to fishing. According to Dorrien
(2005: 120), the box has not fulfilled its purposeen though the prohibition of fishing was
enforced effectively. , since the by-catch of juleplaice has not been reduced. Recruitment
did not increase but further decreased (Dorrierb2Q@0). This was due to the fact that the
industry fished the area, which is directly adjadenthe Plaice Box as well as to increased
illegal fishing in the box (FSBI 2001: 5).

The Mackerel Boxwas established in 1981 off Southern England aatarid in order to
protect juvenile mackerel. The mackerel box cowamsarea of 67,000 sgm off Southern
Western England. In this zone, the directed fistiorgnackerel by purse seiners and pelagic
trawlers is prohibited. Pelagic fishing is effeeliy banned by having a maximum 15% by-
catch limit of mackerel. Other trawling is permitteHandliners are the only fishermen
allowed to target mackerel.

The Shetland Boxwas created in 1983. The main stocks fished inShetland Box and
surrounding area include haddock, cod, whitingtheaand monkfish. Through a licensing
system, the access to the Shetland Box is regtriicte boats over 26 meters which fish
demersal stocks. Fishing licences are granted tlBelgium, France, Germany and the
United Kingdom.

The Norway Pout Boxwas introduced in 1977 in order to reduce by-cegcbf immature
round fish, north-east of Scotland, where fishengh small meshed trawls were banned.
Norway pout is of no importance for human consumpbecause of its small size, but it is a
target species for the industrial fisheries of hemh European countries, especially Denmark
and Norway. Because dense schools are usually feithth a few meters of the seabed, the
industrial Norway pout fishery is to a large exteatried out with bottom trawils.

Thelrish Box was a 50 mile exclusion zone around the Iristsicdhat was traditionally seen
as one of the most important spawning and nursenyrgls in EU waters. At the time of the
accession of Spain and Portugal to the EU, thesacoé the number of Spanish vessels
authorized to operate in the Irish Box was limited40 at any time. In addition, they were
excluded from the Irish Sea and the Bristol Chanibls was an obviously discriminatory



regulation, which was repealed in 200Ristead a new effort regime on a non-discriminator
basis and various technical measures of the lhistsouth and west coasts was introduced.

The overall experience with MPAs in Europe is mixigdPAs contribute to the rebuilding and
the protection of stocks, however, not in all casesler specific conditions and when
combined with other measures (Doerrien 2005: 122).

Figure 1. Chart of European Water showing areas closed to fishing at varioustimes
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2.1.2 Public International Legal Framework

More than ninety percent of the global fish catlaken within zones that are under national
jurisdiction (Pauly 2002: 693). The majority of MBAwill therefore be instituted in areas
under national jurisdiction. Art. 56 of the Unitéthtions Convention on the Law of the Sea
(UNCLOS) contains the rights, jurisdiction and dstiof the coastal State in the exclusive
economic zone (EEZ). According to art. 56 UNCLO%: toastal State has sovereign rights
for the purpose of exploring and exploiting, consgg and managing the natural resources,
whether living or non-living. The sovereign riglite the purpose of exploring and exploiting
the living natural resources refer to all privated goublic functions regarding the living
resources including all activities of the commdragport fisheries, the exploration of fish

2 Council Regulation (EC) No 1954/2003 of 4 Novemd@®3 on the management of the fishing effort re¢ati
to certain Community fishing areas and resources raadifying Regulation (EC) No 2847/93 and repeglin
Regulations (EC) No 685/95 and (EC) No 2027/95jc@ff Journal No. L 289/1, 7.11.2003.
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populations, fishing practices, the taking aboard the processing there, the transport and
the landing (Czybulka/Kersandt 2000: 58). The seiggr rights for the purpose of conserving
and managing the natural resources comprise theiqud dealing with the resources by
measures like the collecting and transferring @drimation, procedures for the determining of
the allowable extend of its use, the co-ordinationrespect of time, technique or other
restrictions or regulations with regard to the nseahthe exploration and exploitation of the
living resources and the economic aspect of fisselike investment, state aid, taxes etc.
(Czybulka/Kersandt 2000: 58). Art. 61 UNCLOS comserthe conservation of living
resources. Art. 61 (1) UNCLOS provides that thestalaState shall determine the allowable
catch of the living resources in its EEZ. While. &1 (2) calls upon coastal States to ensure
through proper conservation and management meathaeshe maintenance of the living
resources in the exclusive economic zone is noargeled by over-exploitation, the focus of
the Convention is on the utilization of the livingsources (Jarass 2001: 28) as demonstrated
by Art. 62 (1) UNCLOS: “The coastal State shall mpaie the objective of optimum
utilization of the living resources in the exclusieconomic zone without prejudice to art.
61.” This does not mean that the coastal Stateataestrict the access to the living resources
in the EEZ for his or foreign nationals as evidehbg art. 62 (4) UNCLOS, which provides
that nationals of other States fishing in the esiel economic zone shall comply with the
conservation measures and with the other termscanditions established in the laws and
regulations of the coastal State. According to 8. (4) (b) UNCLOS, these laws and
regulations can determine among other things tkeiep which may be caught, fix quotas of
catch, whether in relation to particular stockggavups of stocks or catch per vessel over a
period of time or to the catch by nationals of a@ate during a specified period; and
according to art. 62 (4) (c) UNCLOS regulate seasamd areas of fishing, the types, sizes
and amount of gear, and the types, sizes and nuofbieshing vessels that may be used.
Since UNCLOS provides that the coastal State cgulaie areas of fishing, the coastal State
can also regulate areas of “non-fishing”, i.e. argawhich fishing is restricted or forbidden
(no-take areas). Art. 192 of the United Nations ¥&mmion on the Law of the Sea (UNCLOS)
obliges the coastal States to protect and preskevearine environment in their own EEZS).
Art. 194 states in section 5 that “the measuresrtak accordance with this Part shall include
those necessary to protect and preserve rare gitefracosystems as well as the habitat of
depleted, threatened or endangered species andfatims of marine life.” There are no more
disputes as to the basic admissibility of assigmigAs in the EEZ under international law
(Czybulka/Bosecke 2006: 30).

Besides marine protected areas that have the goabrtrol fishing and fish resources,
another category of marine protected areas isasangly being discussed. These MPAs have
the primary goal to protect and preserve the mamaronment, as it is the case for example
of areas that are protected under the Europearntatsiirectivé or the Bird Directivé. For
these the provisions on the protection of ecosyst@pplies e.g. art. 56(1)(b)(iii) UNCLOS.

3 Council Directive 92/43/EEC of 21 May 1992 on thenservation of natural habitats and of wild faund a
flora, OJ L 206/7, 22/07/1992.

4 Council Directive 79/409/EEC of 2 April 1979 orethonservation of wild birds, OJ L 103/1, 25/04A97



2.1.3 Legal Limitations under International Law

In the EEZ of coastal states, all States enjoyfridom of navigatigrsubject to the relevant
provisions of UNCLOS, art. 58 (1) UNCLOS. In exsing this right States shall have due
regard to the rights and duties of the coastaleStend shall comply with the laws and
regulations adopted by the coastal state, art3%5&NCLOS. In the EEZ, the coastal State
has in particular those functional limited jurisgboal rights granted by art. 56 (1) UNCLOS.
Under art. 211 (6) (a) UNCLOS, the coastal Stateaheestricted option to clearly define after
appropriate consultations through the competerdgrmational organization areas of their
respective EEZ where the adoption of special mamgaineasures for the prevention of
pollution from vessels is required for recognizezthinical reasons in relation to the
oceanographical and ecological conditions in suelass as well as their utilization ort the
protection of their resources and the particularabter of their traffic. A coastal State that
identifies such an area will submit the special sneas to the International Maritime
Organization (IMO) for approval, which exceed exigtinternational rules and standards for
such areas. Further rules for the restriction ofigation are contained in global conventions
adopted by the IMO relating to maritime safety amatine environmental protection, such as
the International Convention for the Safety of La#eSea from 1974 (SOLAS 1974), which
provides for the option of designating areas t@b&ded by ships of certain classes of ships.
Other relevant conventions include the Internafid@®anvention Relating to Intervention on
the High Seas in the Case of Qil Pollution Casesgltifhe Convention on the Prevention of
Marine Pollution by Dumping of Wastes and Other tdia{London Convention of 1972, the
International Convention for the Prevention of Badn from Ships from 1973 (MARPOL)
and its London Protocol from 1978. Thus, if thestahState wishes to restrict navigation in
the MPAs this is admissible under public internagiolaw. The restriction of the freedom of
navigation is thus allowed, when it is necessanyttie protection of ecosystems. If it is not
necessary to restrict navigation in the marinequtatd area to realize the goal of the MPA as
a fisheries management tool, it can be assumedittmali not be acceptable under public
international law.

According to art. 56 (1) (b) (i) UNCLOS, the codstate has jurisdiction with regard to the
establishment and use of artificial islands, instiabns and structures its EEZ. This rule is
further detailed in art. 60 UNCLOS. According td. d94 (5) UNCLOS, the coastal State can
also prohibit the construction of artificial islasydnstallations and structures for the purpose
of protecting and preserving of ecosystems anddualdfior example oil platforms.

In the EEZ all States enjoy thieeedom of laying submarine cablasd pipelines (art. 58 (1)
UNCLOS). States that are exercising this right Isbainply with the laws and regulations
adopted by the coastal State (art. 58 (3) UNCL@®®#)en States lay submarine cables, they
have to respect the requirements of art. 194 (5CUDIS, i.e. to protect and preserve rare or
fragile ecosystems as well as the habitat of de@)ethreatened or endangered species and
other forms of marine life. Another relevant contvem that regulates the question of
submarine cables and pipelines is the Conventian the Protection of the Marine
Environment of the North-East Atlantic of 1992 (@$PConvention).



In sum, there are a number of activities that thestal State can restrict or forbid in MPAs in

its EEZ, such as navigation, the construction tfiaal islands, installations and structures
as well as the laying of submarine cables and ipigel This is possible where it contributes

to the protection and preservation of ecosystem$ésito be assessed on a case to case bas,
when an Marine Protected Area is established.

2.1.4 MPAs on the high seas

The United Nations Convention on the Law of the 8#CLOS) also provides the global
framework for ocean conservation and managemehtwofan activities on the high seas. In
areas beyond national jurisdiction, it obliges jeartto protect and preserve the marine
environment and to cooperate in conserving and giaganarine living resources.

According to IUCN, High Seas Marine Protected Aréapresent an opportunity for the
global community to cooperate to provide a higlesel of protection than prevailing levels, a
structure for coordinated decision-making amongsinge of stakeholders (i.e. governments,
international and regional organizations, fishisgipping, marine conservation, etc) and a
basis for integrated and ecosystem-based oceareger@ent” (IUCN 2004).

So far no MPAs exist on the high seas. Generdily,regulation of fishing activity on the
high seas falls under the mandate of a significamhber of arrangements and institutions
(Ascencio/Bliss 2003). These include regionaldrsés management organisations that cover
waters both within and beyond national jurisdicteomd that manage mainly straddling fish
stocks. The international legal framework for thanagement of straddling and migratory
stocks is provided by the UN Straddling Stocks Agmnentt The Straddling Stocks
Agreement does not make mention of MPAs for theagament of straddling and migratory
fish stocks.

For fish stocks that only live on the high seasdpgosed to straddling stocks, which enter
and leave areas under national jurisdiction) theegs obligations apply that are contained in
UNCLOS. Recently, fisheries nations have begundoperate to commonly manage fish
stocks on the high seas. These management issues do not comprise MPAs. In sum,
MPAs do not represent a management tool that i@ asehe high seas — as it is the case with
all other fisheries management tools. Legal questiberefore remain largely unanswered so
far.

2.1.5 European Community Law

The Treaty establishing the European Community, ianglarticular art. 37, determines that
the European Community exercises its exclusive etemgze in conservation, management
and exploitation of living aquatic resources, thguaculture, and the processing and
marketing of fishery and aquaculture products. Witlect from 1 January 1977 the so-called

S United Nations Agreement for the Implementatiorthaf Provisions of the United Nations Conventiontios
Law of the Sea of 10 December 1982 relating toGbaservation and Management of Straddling FishkStoc
and Highly Migratory Fish Stocks of 1995, entenstbiforce on 11 December 2001.
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Community waters were established, in which the @omty acts within the Common
Fisheries Policy (CFP). Furthermore art. 102 ofAlse of Accession details: “From the sixth
year after accession at the latest, the Coundihgon a proposal from the Commission, shall
determine conditions for fishing with a view to arieg protection of the fishing grounds and
conservation of the biological resources of the“§ea

Based on this provision, the European Court ofideitECJ) decided that the European
Community has the full and exclusive competencyatippt measures relating to the
conservation of the resources of the sea and tleahbér States are no longer entitled to
exercise any power of their own in the matter afisgyvation measures in the waters under
their jurisdiction/ While it is disputed whether Member States stil/én the competency to
establish MPAs for the purpose of protecting theimeaenvironment that at the same time
limit fishing in these areasthe competency to regulate fishing, also in thenfef no-take
zones lies with the Community. All aspects of fighiare covered by the Common Fisheries
Policy. The general objective of the CFP is to emsiine exploitation of living aquatic
resources that provides sustainable economic, @mwental and social conditions (art. 2 (1)
of Council Regulation 2371/2002/EC on the consémwabnd sustainable exploitation of
fisheries resources under the Common Fisheriesy?oli

For this purpose, the Community shall apply thecaonéionary approach in taking measures
designed to protect and conserve living aquatione®s, to provide for their sustainable
exploitation and to minimize the impact of fishiagtivities in marine eco-systems (art. 2 (2)
of Council Regulation 2371/2002/EC). This regulatis the core instrument of the CFP and
did replace the regulation 3760/92/EEC after theslareform of the Common Fisheries
Policy10 Under Council Regulation 2371/2002/EC, the Couneih establish Community

measures governing access to waters and resoundeth@ sustainable pursuit of fishing
activities (art. 4 (1) Council Regulation 2371/2(8R). Art. 4 (2) (g) (ii) authorizes the

Council to introduce measures for each stock owmgrof stocks by adopting technical

measures, including zones and/or periods in whishirfg activities are prohibited or

restricted including for the protection of spawnamgl nursery areas.

2.1.6 National law

Under national law three main legal issues ariseegard to marine protected areas: the
authority to create the zone, a possible environahereview required and property-related

6 Documents concerning the accession to the Europeammunities of the Kingdom of Denmark, Ireland, the
Kingdon of Norway and the United Kingdom of Greatt&in and Northern Ireland, art. 102 Official Joak L
073, 27/03/1972, p. 35.

7 Judgment of the European Court of Justice of 5 NI@g1, Case 804/79, Commission of the European
Communities v United Kingdom of Great Britain andrithern Ireland, European Court reports 1981, g510

8 In favor of the right of Member States to introdusuch nature protection areas in their EEZ thaltite
limitation to fishing e.g. Bosecke, 2007, p. 1468+ 174.

9 Council Regulation (EC) 2371/2002 on the consésmaand sustainable exploitation of fisheries reses
under the Common Fisheries Policy, OJ L 358/591613/2002.

10 Council Regulation (EEC) 3760/92 of 20 Decembed218stablishing a Community system for fisheries an
aquaculture, OJ L 389/1 of 31/12/1992.
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challenges (Fletcher 2004:1). In case an MPA iateewithin the EU, however, all of these
issues arise under European law, since the EUHsasXclusive competence with regard to
MPAs for fisheries management purpos&ghether this is the case in regard to MPAs for
nature conservation purposes is dispussgBosecke 2007; Jarass 2002).

Compliance can be a major problem with MPAs (JA&®36: 151). It is important that there
are statutory provisions that require the compkaatpotential free-riders, be they locals or
non-locals (Jones 2006: 151), and that they aec®fkly enforced. If a free-riding minority

is seen to benefit harvesting fish stocks in aakatzone, that have been increased through
the restraint of the majority, resentment will lbetered and the potential for cooperation with
the no-take zone will be critically undermined. @mally, stakeholders, especially fishers
should be involved, before the creation and dutivegoperation of a no take zone and where
appropriate during the management of the closed mrean open and transparent process
(Dorrien 2005: 123).

2.2 Days at sea

“Days at sea” are a concept that is usually employben defining and regulating fishing
activities or fishing effort. In the EU, Basic Reagfion 2371/2002/EC authorizes the Council
to take different measures to regulate access tersvand resources and the sustainable
pursuit of fishing activities. These include thailiation of fishing effort as specified by art. 4
para. 2 lit. f of the Basic Regulation. ‘Fishindcet’ is defined in art. 2 (h) as “the product of
the capacity and the activity of a fishing vess$ef;a group of vessels it is the sum of the
fishing effort of all vessels in the grodipAs the European Commission explicates, “fishing
activity is defined as the time during which thehfng capacity of a vessel is effectively
operating. In Community law, fishing activity resetio the vessel’s activity and is measured in
days. However, it could be defined more precisetysbme fisheries on the basis of the time
during which the fishing gear is in operation” (CQX07c: 9).

Here, big differences exist in practice. The cdigha trawler, for example, depends almost
entirely on the time that the gear is towed inwlater, whereas a purse seiner spends a greater
part of its fishing time searching for, approachamgl encircling shoals of fish and hauling the
catch on board. The concept of restricting dayseatis used by the European Commission in
the form of kilowatt-days particularly in recovepjans, since effort controls are in fact a
requirement of recovery plans. Kilowatt-days areppallocated to Member States and can
be distributed to and, in principle, transferred cagn vessels by the Member State

11 The European Commission has launched a debate wntchdest measure fishing capacity and effort in
February 2007, see European Commission (2007c),n@omncation from the Commission to the Council and
the European Parliament on improving fishing cayaand effort indicators under the common fishegekcy,
COM(2007) 39 final. In practice, a wide range daftéas influence the capacity of vessels to catsh &nd have
thus to be taken into account when defining fishéfiprt and catch per unit effort. These factorslude the
behaviour of the target fish as well as the charéstics of the vessel, such as the type, engineepage, and
storage capacity. They also relate to the chaiatitear of the gear, such as the length or areahnseze,
material, gear-borne instrumentation and the wagy uised (fishing practices) as well as the sizk skill of the
crew and the use of technical aids. Some of thaseat be measured directly and their effects drirfgs power
and capacity are complex (Garcia/Cochrane).
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governments. Art. 5 para 4 of the Basic Regulafi@i1/2002/EC specifies that recovery
plans may include any measure referred to in pofnjsto (h) of art. 4(2) and more
specifically shall include limitations on fishindgf@t unless this is not necessary to achieve
the objective of the plak?

2.2.1 Legal aspects

Regarding the international legal framework, thensarules apply for restricting fishing
through limiting days at sea as through marineqmtetd areas. As mentioned supra, under the
United Nations Convention on the Law of the Sea QURS) the coastal state has the duty to
ensure through proper conservation and managemeasures that the maintenance of the
living resources in the EEZ is not endangered bgr-@xploitation (art. 61 (2) UNCLOS).
These measures can also comprise the restrictibisharig effort through limiting days at sea.
The limitations to the coastal state’s right werentioned supra as well, but are less relevant
in regard to the regulation of days at sea, becthese rules will apply from the outset to
fishing vessels flying the coastal state’s flagopposed to specific marine areas and therefore
do not concern the freedom of navigation, the distabnent of artificial islands, and the
freedom of the laying of cables.

The European Court of Justice states, that the &vow adopt, as part of the common
fisheries policy, measures relating to the condemaf the resources of the sea has belonged
fully and definitively to the Community!® Therefore, under Community Law, the
Community has the exclusive competence to managg limarine resources that are covered
by the CFP. For all fish stocks that are coveredheyCFP, the Council can thus adopt rules
regarding the number of days at sea.

Emergency measures in regard to the conservatioresifiurces can be adopted by the
European Commission under art. 1 (1) of the BasiguRation2371/2002/EC. This holds also,
“if there is evidence of a serious threat to thassvation of living aquatic resources, or to
the marine eco-system resulting from fishing ati#gi and requiring immediate action, the
Commission, at the substantiated request of a Mer8bse or on its own initiative, may
decide on emergency measures which shall last oot than six months. The Commission
may take a new decision to extend the emergencgunesfor no more than six months”.

The Member States have to enforce and monitoricgstrs such as days at sea. If they want
to adopt stricter measures than what is foreseeBUyegulations, they are limited to fish
stocks that are managed nationally or restrictitthvag only apply to their nationals or to
fishing vessels flying the flag of the Member St@e. 10 of the Basic Regulation 2371/2002
/EC). Further they can adopt emergency measurésinike the European Commission their
measures last at least three month (art. 8 2372/E@).

12 For example in October 2007 the Council of fiskgriministers decided to reduce the fishing effod a
therefore the days at sea in the Baltic sea.

13 ECJ Case 804/79, paras 17
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National law is thus of little relevance here. lases where Member States have the
possibility to adopt rules regarding days at shasé¢ have to conform to existing national
fisheries law. Generally, regulating days at sea @anstrain the freedom to exercise one’s
profession, which is, however, not legally protecte the same extend as the right to choose
a profession. In sum, limiting fishing effort thigitudays at sea does not meet legal concerns.

2.3 Buybacks
Buybacks or decommissioning aim to reduce harvgstapacity by reducing the total fleet.
The central management authority purchases licaarsesessel units and removes them from
the fishery. Mostly, the vessel itself is not boydbut is transferred to other uses such as
tourism. Sometimes the vessel is effectively pusedaand decommissioned or destroyed.
The buybacks can be either industry funded or gowent funded. The European Union itself
can fund buybacks under the European Fishery FHR)((art. 23 Regulation 1198/2006).
The EEF replaced the Financial Instrument for FislseGuidance in 2007. The EFF grants
financial support for the implementation of the CFRe EFF will terminate 2013.
European law does not force Member States to catrpuybacks as long as they do not
increase their total fishing capacity. Art. 13 efulation 2371/2002 states, that
“1. Member States shall manage entries into thet #ad exits from the fleet in such a
way that, from1 January 2003:
(a) the entry of new capacity into the fleet withpublic aid is compensated by the
previous withdrawal without public aid of at letis¢ same amount of capacity,
(b) the entry of new capacity into the fleet witlibfic aid granted after 1 January 2003
is compensated by the previous withdrawal withaudlie aid of:
(i) at least the same amount of capacity, for titeyeof new vessels equal or
less than 100 GT, or
(ii) at least 1,35 times that amount of capacity,the entry of new vessels of
more than 100 GT.
2. From1 January 2003 until 31 December 2004 easmibér State which chooses to
enter into new public aid commitments for fleetewal after 31 December 2002 shall
achieve a reduction in the overall capacity oflést of 3 % for the whole period in
comparison to the reference levels referred torticke 12”.

2.3.1 Legal aspects

The funding of buybacks on through national or FPean funds does not violate the
European subsidy rules of art. 87 of the EC Tre@gnerally, funding can fall into the
category of subsidies. But for the permanent cessatf fishing activities through the
scrapping of fishing vessels or the reassignmentaf;mon profitable purpose other than
fishing art. 10 of the EU regulation 1595/2004 estein exemption, provided that,

“(a) the aid fulfils the conditions laid down in thale 7 of, and point 1(1) of Annex llI
to Regulation (EC) No 2792/1999; and
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(b) the amount of the aid does not exceed, in dybsquivalent, the total rate of
national and Community subsidies fixed by Annex # Regulation (EC) No
2792/1999 or by Council Regulation (EC) No 237022QD) for such aid”.

Within their national law the Member States can oetrrule the European regulations. In
particular they have to fulfil the requirements fbe funding of buybacks otherwise they are
in violation of art. 87 EC Treaty on state aid. @e other hand, Member States can oblige
their nationals to reduce fleet capacity furthender national law, such a rule should be
designed not to violate the freedom to exercisesqm®fession (see supra 2.2.1).

3 Rights-based Approaches
3.1 Introduction

Some form of use right, which manifests itselfhe right of access to fishery resources in a
particular area under certain conditions is pawlbfisheries. The “right” may be general (as
the right to harvest high seas resources imbedd&dNICLOS) or very specific, e.g. as the
right to harvest a certain amount of fish of a jgatar species in a particular area in a given
period of time (Shotton 2007). A right may haveistdrical foundation (so-called historical
rights) or a more formal one (such as the soveregins of coastal States on EEZ resources).
Furthermore, they may be area-based (e.g. teaitase rights) or resource-based. The right
to harvest a certain amount of fish of a particpecies, in a designated area, in a given
period of time, is usually called a “property righnd is implemented only in EEZs. Property
rights in fisheries can be considered to be a rem bf property (Shotton 2007).

Property rights exist in different forms in fishesi management. Generally, four access
regimes can be distinguished: open access, stapeny regime, private property rights and
common property regimes. Open access is not a gpyopght the legal sense of the term,
since it lacks the characteristic of exclusivitystate property regimes give the state the
possibility to exercise its ownership of the reseum different ways. Thus, the state can
allow free access, chose to exploit it by use ef dtvn agencies or grant licences for
individuals to use the resource. Private propeystesns are best exemplified by individual
tradable quotas (ITQs). ITQs assign a proportiotheftotal allowable catch to an individual.
The individual does not have a property in the wes® but it has the exclusive right to harvest
the resource, the so-called right of usufruct (Si@\&004: 15). In a common property regime
it is not the individual but a community, which edges the right to use the resource. The
most noted form of fisheries property rights aréividual Transferable Quotas (ITQs). When
introducing ITQs it must be decided, which speewkbe included and how the quotas will
be initially allocated. Hereinafter, individual tdiable quotes will be further examined.

According to economic theory, ITQs have four cheeastics, which are more or less distinct
in the individual system: transferability, exclusyy security and durability. Transferability
means that the right as a whole or in parts casole It is seen as “the key defining feature
of most fisheries rights” (Stewart 2004: xvi) arsdthe quality, which more than any other
gives the rights their value. Depending on theesysthosen in the respective countries, the
right can be transferred freely or only to speqifezsons or entities or not at all.
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Exclusivity refers to the ability to hold and maeathe right without outside interference
(Stewart 2004: 11). An aspect of exclusivity is gassibility to enforce the right. Duration

alludes to the time span of the property right,irdymwhich the holder may exercise it. This
duration can be a limited period, such as a yeaeven be perpetual (Stewart 2004: 11).
Finally, security of title refers to its strength a constitutional or legislated right (Shotton
2007). Generally, the right can may be challenggdother, such as the state or other
individuals. These rights are not absolute butpaesent in different types of rights to varying
degrees (Stewart 2004: 12).

Property rights can be considered to be stronggjghhen they are durable, i.e. have long
tenure; provide exclusivity of use, cannot be aabity removed or diluted; and can be
transferred (Shotton 2000). Generally, the strongesperty rights are those with the fewest
constraints on the operation of markets.

The following table gives some examples of righasdal regimes in different countries.

Country Start |Description

Australia

Southern Blue Fin Tunal984 [TQs

South East Traw/1992|ITQs
Fishery W. Australia

Lobster fishery 1964Tradability in licences soon after limited entryroduced; pot licence tradability
from early 1970s.

Prawn Northern Fishery1969 Tradability in vessel licence to which catch rightsre assigned (fixed vessel
and headline length)

1983 |Tradability extended to 35 fisheries (dependingfishery: either gear units

quota or time & gear limits)

Canada

Lake Winnipeg 1972Q; became transferable in 1986 (Crowley and Pal4§992)

Eas Coast Enterpris|1982 Allocations to companies in the programme as Texable Property Rights
Allocation System

Atlantic Herring 198:%ITQ to the vessel
Lake Erie 1981+TQ5

Maritime offshore{ 1986 |[Enterprise allocations
scallops

Northern Shrimp (Nflc|1987 |[Enterprise allocations (IQs) but no limit on numbéwressels that may be used.
- Labrador)
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Pacific Geoduck

198

ITQs

East Coast (Scotiz

Fundy) -groundfish

11990

ITQs forbona fidelicensed fishermen (who might also be processors).

B.C$ Pacific Halibut

1991

IQ

Chile

1992

ITQs were permitted for industrial fishing afteosk depletion and recove
management programme and for new previously unégpléisheries

I celand

1976

Individual vessel quotas introduced into the heyfishery

1979

Quotas made transferable

1981

ITQs introduced into the capelin fishery

1984

ITQs introduced into the demersal fishery

1985

Effort quotas introduced

1986

Vessel quotas made transferable in the capelieffysh

1988

IVQs in all fisheries

1990

System made uniform in all fisheries

Netherlands

Plaice and sole

197

6s within the EU national quota allocated to thetirlands; full transferabili
introduced in 1985

Cod and whiting

1981

Full transferability introduced in 1994

1990 |System made uniform in all fisheries.

New Zealand 1983|ITQs started with previously unexploited orangegioy a deepwater resour
the major period of introductions started in 198&w species are still bei
added to the QMS.

United States

Surf Clam/Ocea||1990|ITQ system

Quahog

Wreckfish 19921TQ programme

Alaska Sablefish an
Pacific Halibut

1994

Individual Fishing Quota (IFQ)

ry

e,
'9

Source: Shotton 2000
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Concerns with ITQs include the fairness of theiahitallocation, effects of ITQs on

processors, increased costs for new fishermen ito eyary, consolidation of quota shares
(and thus economic power), effects of leasing, esioh of the nature of the privilege
involved (whether or not the right constitutes aparty right), elimination of vessels and
reduction in crew, and the equity of gifting a palsesource (Shchegoleva 2006: 26).

In sum, national approaches to ITQs show that thim hegal challenges stem from the initial
allocation process. They mainly concern the fagnafsthe allocation, which necessarily has
to be based on some abstract rule such as catonyhiwhich needs exemptions to guarantee
that individual fisher’s conditions are taken iatocount . The other main question is whether
ITQs represent property under national law, aneigbat plays a major role in legal decisions
and disputes. Considerations that should be tak&nadccount when legislating ITQs are
summarised under 3.6.

3.2 National approaches to ITQs
3.2.1 Australia

Fisheries in Australia are managed by the Commoltlwéee. federal), state and territorial
governments. While the state and territorial gowents’ jurisdiction extends from the low
water mark to three nautical miles, the Commonwepltisdiction encompasses the zone
between three nautical miles off shore to two haddnautical miles (Sen/Kaufmann/Geen
2000: 1). The Australian Fisheries Management AuthdAFMA) is responsible for the
fisheries management in the latter area. In sonsescéhe jurisdiction of the AFMA is
extended by agreement with the state concerneldetéotv water mark. Since many species
inhabit two ore more jurisdictions or migrate betwehem, the jurisdictional separation is
problematic for management (Arnason 2002: 3). Hoesé¢ cases, “joint authority”
management is allowed between the governmentsviegol

In Australia, fisheries management through ITQs ¥iss$ introduced in the West Australia
pearl fishery in 1982. In 1984 followed the ITQ ragement of Southern bluefin tuna.
(Arnason 2002: 3). Currently, at least 20 Australiisheries are managed through ITQs. In
the Commonwealth ITQs have been introduced for ,tusteark, scallop and finfish
(Sen/Kaufmann/Geen, 2000: 1). In state managedriesh|TQs were introduced for a variety
of fisheries such as pearl, abalone and rock lol§Sen/Kaufmann/Geen, 2000: 1).

As a consequence of the different jurisdictions, diesign of ITQs in Australia varies widely.
They all include individual quantitative harvestinghts but differ in terms of the method of
allocation, transferability, duration and othersé#son 2002: 4).

The allocation of the quota entitlements is pritydoased on two criteria: the historical catch
rates and the principle of equality i.e. equalribstion (Arnason 2002: 4). Other standards
such as prior investment are used sometimes asWealbasic quota entittement is the ITSQ,
“I.e. a share in whatever TAC is adopted by thkdiges authorities every fishing season. This
multiplied by the TAC then gives the seasonal quanason 2002: 5). For the allocation
no fees are charged, but an extensive managem&mntecovery program exists.
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The duration of the ITQ shares varies (Arnason ZBQ# some cases they are limited one to
five years. Mostly, the term of the quota sharesliaked to the duration of the fishing license
or the management plan. In case that the entitlesmae unlimited, they stay valid until
cancelled (Arnason 2005:5).

In general, Australian ITQs are tradable. Unlikieestcountries the Commonwealth, the states
or the territories have not set up mechanisms ¢ditlte quota trades, so that trade takes
place by direct contact between the interestedgsa¢Arnason 2002: 5). Trade is commonly
restricted in a way that quotas may only be tranafeto licence holders of the particular
fishery (Arnason 2005:5). Often quotas can alsy bel transferred together with the fishing
license. Licenses cannot be transferred to foresgme foreign companies. All transfers
require the consent of the fisheries managemehbatyt (Sen/Kaufmann/Geen 2000: 2). For
many fisheries a minimum and/or maximum of quotklings is placed.

3.2.1.1 Legal Aspects

In Australia it was discussed widely whether altedaquota shares represent property rights
and thus fishers can claim compensation if sharesrearranged or cancelled. Australian
legislation for the most part did not explicitlysaver that question. However, some Australian
legislation provided for compensation to be paidliQs were cancelled. Such legal
provisions exist in the fisheries legislation ofckdria and in specific legislation of Western
Australia (Sen/Kaufmann/Geen 2000:3). As opposedthiat the other states and the
Commonwealth did not introduce compensation.

In the Commonwealth, fishing rights are termed ttgtary fishing rights” (Fisheries
Management Act section 21). Section 22 (3) (e)hefFisheries Management Act states that
statutory fishing rights are granted under the @ that “no compensation is payable
because the fishing right is cancelled, ceaseave kffect or ceases to apply to a fishery”. On
the other hand section 167 (a) (1) states thaapdrt from this section, the operation of this
act would result in the acquisition of propertyrfr@ person otherwise than on just terms, the
Commonwealth is liable to pay reasonable compeams#ti the person.”

In contrast to this, other states or territorieshsas the Northern Territory provide for
compensation when rights are cancelled (Stewart:28). The main question if ITQs are
property in law has not been answered by Austral@urts directly. The case law differs. In
‘Harpers vs. Minister for Sea Fisheries and oth€r889: 168 CLR 314) the court stated that
the statutory right to fish is analogous tprafit-a-prendre’* In ‘Bienke vs. The Minster for
Primary Industries and Energy’ (1995: 63 FCR 5618 Eederal Court found the statutory
right to fish to be “comparable” to @rofit-a-prendre but held that these rights were a new
type of rights, which depended on the legislatidmniclv created them (Sen/Kaufmann/Geen
2000:3) Thus, the nature and extend of the statutght depended entirely on the terms of
legislation (Fitzpatrick, 2000: 4). Therefore, tfishing entitlement would not create an

14 A profit-a-prendre is a proprietary right to tattee produce or part of the soil from the land méther person
(e.g. trees, minerals, clay or soil)” (Fitzpatri@Q00, 3). “A profit-a-prendre is a right to takarpof the soil,
minerals natural produce including fish and wildnaal. The person does not own the thing gathereitstaihis
on the land, but has a right to gather it” (Senfidaann/Geen 2000:2).
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interest based on antecedent property rights. iniSter for Primary Industry and Energy vs.
Davey' (1993; 47 FCR 151) the Australian federaurtostated again, that the rights in
guestion were proprietary in nature but always ddpd on the management plan. “The court
found that the amendments of the management ptaredlrights that were created by the
plan [...]” (Sen/Kaufmann/Geen 2000:4). But neverlsslmaking such amendments was not
taking property on unjust terms. In ‘GasparinatoState of Tasmania’ (1995: 5 Tas. R. 301
citing) the Tasmanian Court held that “fishing tghwere “capable” of being valuable
property rights” (Tsamenyi/Mcllgorm, 2000: 2).

The Tasmanian abalone fishery was managed by ahdiViquotas issued though deeds of
agreement. Subsequent to the establishment of ¢eelsdof agreement, the authorities
temporarily established a new fishery for undexsiabalone in a specific area of the state
waters. For this new fishery new licenses wereadsiihe plaintiff (Gasparinatos) stated that
by allowing a temporary fishery the total allowabktch of abalone was in effect increased.
Not granting him a portion of this increased TACulgbbe an acquisition of his property

because the deed of agreement granted him thetoighke a fixed proportion of the abalone
existing in the state fishing waters (Sen/Kaufm@a@n 2000:5). The court held that there
was no acquisition as the deed of agreement gagpaBaatos a proprietary interest in a
fixed proportion of the abalone TAC only but ngtraprietary interest in all abalone lawfully

taken in state waters. The taking of additionall@i@ above the TAC was thus possible.
(Sen/Kaufmann/Geen 2000:5).

Sen/Kaufmann/Geen held that the case law on tle &gtus of fishing entittements such as
fishing licenses provides “a good indication of Wy in which Australian courts would view
ITQs” (2000:2). The evaluation of the case lawhe titerature, however, differs mainly in
regard to the question of an entitlement for corspgaon. Some point out that Australian
courts have been willing to view fisheries licensssproperty” (Tsamenyi/Mcligorm, 2000:
1). Going even further, Arnason says that “quoghts are generally regarded as a property
by the Australian courts” (Arnason 2002:5). Sin€€$ are property rights, Arnason draws
the conclusion that this also implies constitutiopeotection and that “certain rights to
compensation [exist] should the ITQ be revokedn@son 2002:5).

Fitzpatrick estimates that a statutory licenseasgnts property only when the license can be
sold or transferred (whether subject to approvahat) and when an interest in the license
may be created or assigned. A licence that caretmiriated upon notice by the minister
indicates that it is not proprietary. The same Ishgably when the license is personal in nature
(Fitzpatrick, 2000: 5).

A more narrow view is hold by Sen, Kaufmann and riGd@éey conclude from the case law
that even though fishing entitlements could be whared proprietary in nature, it is explicitly
recognized by legislation that such entitlement® aubject to modification and
extinguishment (Sen/Kaufmann/Geen 2000:5). Stitoading to them it remains unclear, if
compensation has to be paid in case of modificabioextinguishment of the entitlements.
(Sen/Kaufmann/Geen 2000:5). They come to the ceimiuthat ITQs do not have stronger
property characteristics than other fishing emié@ts such as permits. On the contrary, they
argue that courts are unlikely to view ITQs anyediéntly unless expressly defined by statute
(Sen/Kaufmann/Geen 2000:6). Since ITQs are rigietated by the government and governed
by the legislation that created them, it is thigidkation that defines their legal nature
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(Sen/Kaufmann/Geen 2000:5). In sum, it can be thatithe main question whether ITQs are
property rights and to which extent (compensationat) remains unclear.

3.2.2 Canada

Fisheries resources in Canada are public resoy@Ee€D 2005b: 7). The Fisheries Act of
1985 authorizes the granting of leases and licehaeprovides that nothing in the act shall
be taken to authorize the granting of fishery lsabat “confer an exclusive right to fish in
property belonging to a province.” Thus, strictpeaking, ITQs in Canada are not property
rights but a special form of user rights. In thie [&0s and early 80s property rights in fisheries
were discussed in Canada and by the end of thes188 individual quota system had been
introduced into many of Canada’s Atlantic fisheri@arrow et al. 2001: 33). Federal
Canadian law contains very little detail as to #llecation of quotas, thereby permitting a
wide range of variation and experimentation (Ste\W2004: 75). The first major fishery,
which introduced an individual vessel quota progreas the 4WX purse sein herring fishery
in 1976 (OECD 2005b: 12). In Canada a great vaoétyifferent rights based regimes, with
differing rules is used. They range from commurised management (CBM), in which
guotas are allocated to and are managed by individommunities over Enterprise
Allocation (AE) to Individual Vessel or Boat Quotdv/Qs or IBQs) and Individual
Transferable Quotas (ITQs) (OECD 2005b: 357t seems that they are mostly vessel-based
and linked to fishing licences. In addition, mixegstems exist, where a community
participates in an EA/IQ system and secures a camtynguota for their constituents. In
some cases quotas are allocated for fleet seatordishing within the sector is competitive
(e.g. the Newfoundland capelin fishery). Many oh@da’s IQ programs were introduced at
industry’s initiative (Sporer 2001: 275).

Thus, in Canada different systems have been addéptelifferent fisheries at different times.
Therefore common features of the systems will j@aémed and a number of examples will
be given, instead of detailing the ITQ system adrg\single fishery.

The vast majority of the ITQs systems were intreduin the decade between 1985 and 1995,
some in the years 1996-1998. In general, the intoin started with a trial program of 1 to 3
years, after which it appears that the ITQ systeas wdopted and continued in all cases.
Many ITQ programs were limited in time, mostly beem 5 and 10 years. Some of the ITQs
were allocated permanently after a trial periodit agas the case in 1990 in the sea scallop
fishery. In almost all cases the programs weregthesi in cooperation with industry groups
and with the consent of the stakeholders (OECD BPO05

The allocation of ITQs was in some cases basedatuh distory (e.g. Scotia-Fundy inshore
mobile gear groundfish fleet) but more often thetqs were shared equally among licence
holders. Sometimes shares were allocated init@dlgending on vessel category or length.
Sometimes these criteria were combined (e.g. ilfNthwfoundland capelin fishery). Another
example for a mixed system is the snow crab fislrethie Southern Gulf, where in one area
80% of the quotas were shared equally among tiner§sand the remaining 20% divided

15 Hereinafter all these will be summarised underténen ITQs.
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according to the individual catch history of thetl& years. Generally, there is a maximum
ceiling in terms of all ITQs that a quota holdeukbown. In the sea scallop fishery, for
example, no one fishing enterprise may hold moes t80% of the quota for any specific
scallop stock.

It appears that in the majority of the Canadian I$@tems quotas can be transferred
temporarily but not permanently (e.g. snow crabhdry in Eastern Nova Scotia), except in
special cases, such as the sale of a company. Reminaansfer is subject to approval by the
Ministry. Often ITQs are also transferable only tore season (e.g. offshore surf clam). In
addition, transferability is often restricted beemepermanent and temporary fleets and
between provinces. According to Steward (2004: atut half of the Canadian fisheries
have no transferability, while those that that éterohave stringent conditions.

In a number of programs problems of high-gradimgaanisreporting and quota-busting were
observed. In order to address misreporting, the $y§ems are often combined with industry
funded Dockside Monitoring Program (e.g. offsharesiter) or sea-observer coverage. Also,
electronic monitoring systems are sometimes an exéraf the ITQ systems (e.g. sablefish
fishery). After the snow crab fishery in Atlanticaada adopted a co-management
arrangement with fishers and the Department ofdfisk and Oceans (DFO) to manage the
ITQ system, this served as a model for other irsfisheries.

In some fisheries, a community-based managememoagip was adopted (e.g. in the Scotia-
Fundy fixed gear fleet of vessels less than 45Tthg OECD states that “the CBM approach
allows for community solutions to problems in fishanagement and gives industry
associations the opportunity to develop consermaliarvesting plans that address seasonal
fishing patterns and provide most benefit to thewn groups. Community boards are
permitted to trade quotas on a temporary basiseatdmmunity level. These measures have
had the result of reducing the utilization of lices in these fleets, with some 700 licences
actively engaged in the fishery at present.” (OEC@D5b: 11). The low utilization of
groundfish licences could be due, however, to nfisheers being involved in the high-valued
lobster fishery, which could later lead to a capagroblem, should there be a renewed
interest in groundfish by holders of unutilizeceinces.

A special system is used by the roe herring fishetyich does not operate under a rights-
based system but on a cooperative scheme thatnigmneporting. In 1998 a pooling system
was introduced for seiners, where a group of vedeeins a pool, which has its own quota
depending on the TAC for the area and the numbécefces included in the pool. The net
profits of the pool are divided among its members.

In most cases, the ITQ systems resulted in a @tiation of the fleet and reduced operating
costs as well as improved prices. Often year-rosuqaply was also an effect of introducing
ITQs. Sometimes geographical redistributions ofliags were a consequence as well. One
positive effect of introducing ITQs in Canada sedmbe that in some fisheries, the catches
did not exceed TACs any more (Sporer 2001: 284ythEumore, in some cases it is
mentioned, that safety and the quality of the potglincreased, because those that have the
right to fish could concentrate on quality insteade for fish (Sporer 2001: 290).

As in other countries, in some ITQ systems, th&aihallocation was helped by an appeal
board. For example in the Pacific Coast halibutdry, the Pacific Region Halibut Quota
Review Board (PRHQRB) was established to hear dppbg halibut licence-holders
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regarding the allocation of their share (Sporer:2010). In the case of the PRHQRB, the
Minister of Fisheries and Oceans decided over ttyeals that were received. Only nine
licence-holders in decided to go to court and finkist, because the appeal court found that
the Minister had absolute discretion in decidingwlthe allocation of the fisheries resources
(Sporer 2001: 271). However, in the majority of th€ programs it seems that no appeals
process was established.

The Canadian Standing Senate Committee on Fishissesd a report in 1998 on Quota
Licensing in Canada’s fisheries (Standing Senatm@ittee on Fisheries 1998), in which

ITQ programs in Canada and in other countries wesdyzed. The Committee criticized the
unclear definition of ITQs under Canadian law (Whieft the question, whether or not ITQs

represent property open) and the lack of researtchtihhe consequences of introducing ITQs
in Canada (Standing Senate Committee on Fishe®i@8: Recommendations). It also stated
the need to consider long-term economic and sedfietts of ITQ programs (Standing Senate
Committee on Fisheries 1998: Recommendations).

3.2.2.1 Summary and legal issues

The Canadian fisheries quotas programs are rathersd There exists no federal legislation
to regulate essential questions such as the ezgat hature of quotas, their transferability,
stability, exclusivity and security. As in otherutries, this leads to uncertainties about the
exact nature of the rights. And in Canada as elsesylthe social consequences of introducing
ITQs were criticized. Apparently, Canadian ITQs &eeldom challenged in the courts, since
no major cases could be found.

3.2.3 Chile

The implementation of individual tradable quotab{$) into fishery management in Chile
took a long time. Since 1980s ITQs were discussedt ook until 1991 to enact a law which
introduced them. The first attempt to implement $T@as the Merino Law, which was
enacted by the Pinochet government in December aB88%oresaw the use of ITQs for all
fisheries under full exploitation. All other fishes remained under a free access regime. The
ITQs were to be allocated according to historiealdings of the last three years. However,
this law never came into force due to the politiclahnge from dictatorship to a democratic
state.

The first law on ITQs that was actually implementgds “The Fishing and Aquaculture
General Act” (FAGA). It provided only for a smalinige of application of ITQs, in order to
avoid political conflicts, which were feared, if@6 were introduced on a broad basis by the
newly elected democratic government, which tried¢hieve consensus on the most relevant
societal issues to avoid political conflict (Pefia+€s 1997: 266). Therefore, the act provided
for three cases in which ITQs could be introdud&@s can be enacted for the whole TAC,
firstly, when a fishery is under a stock re-builgliprogram because of overexploitation which
includes an impending three-year period of totatataium. If the fishery is re-opened, it can
be regulated through assigning ITQs to fishermego8dly, ITQs can be introduced, when a
previously not exploited fishery is opened. In thigd case of an overexploited fishery, ITQs
can be introduced on 50 % of the TAC.
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The Fishing and Aquaculture General Act definesdTd permits for industrial fishing that
are transferable, divisible and independent of eleswnership. The initial allocation of the
permits (percentage of the annual TAC) is arrarigedpen bidding in a public auction. The
act did not provide for payments if TACs are realcehe permits last 10 years, but each year
10 percent of the TAC has to be re-auctioned, foerethe initial permits are reduced
successively. A single operator can only bid forpggcent of the auctioned TAC in each
auction and TACs are auctioned in more than ongau(Bernal et al.1999: 134f.).

This act lead to the introduction of ITQs only muf relatively small fisheries: the Chilean
sea bass (since 1992), the orange roughy (sinc®),119@ red prawn fishery (since 1992) and
the yellow prawn fishery (since 1997) (Pefia-To@82: 3). While the law also foresaw the
possibility to enact ITQs in fully exploited fisherdue to lobbying the 50%-option was never
used.

In 1999, a legislative proposal to further the wfelTQs in Chilean fisheries failed
(Copes/Palsson 2000: 4). The Fishing and AquaaultGeneral Act was amended
fundamentally in 2000. The annual TAC is now firalivided into a TAC for the industrial
sector and a TAC for the artisanal sector. The strial fleet is not allowed to fish in the 5
nautical miles off shore. This area is reservedaitisanal fishing. Secondly, the owners of
licensed ships have a right to a certain percentagiee annual TAC, which represents their
IQ. The initial allocation of the percentage of IeC varied slightly among fisheries. For the
allocation two basic rules exist, which both dependhistorical landings. The first one lays
down an allocation of 50% of the quota based onhiktorical landings between 1997 and
2000, the other half is based on the share of ¢ia¢ &®wner in the total tonnage of the whole
industrial fleet in order to compensate for the that historical landings have been affected
by seasonal closures and other restrictions. Thenskallocation rule is based on landings
between 1999 and 2000 (Gomez-Lobo et al.2007:1DH8. allocated quotas are not directly
transferable with two exceptions: independent b@aters can associate among themselves in
order to share their quotas. Thus, they can deoiddo use all of their ships to catch the
guota. However, they have to pay the annual paywfeighing license.

Also, a ship can be permanently excluded from thkefy. By doing so the boat owner
receives a document with the history of landingd atorage capacity of that ship used to
allocate the initial quota by the authority. Thistbry can be transferred to other ships of the
same boat owner or sold to another owner (Pefie3@®902:3 f.). This second option was
hardly used, because the fishing companies notiveduncertainty about what will happen
after the 10 year validity of the permits (Gomezbaeet al. 2007: 12). Initially, the allocation
was set for 2 years but in 2002 extended to the 8322 and northern pelagic fishery was
incorporated.

3.23.1 Summary

While it took a long time to enact an ITQ systenCinile, finally an individual operationally

transferable quota system was adopted for the mustrtant industrial fisheries (Gémez-
Lobo 2007: 1). The introduction of ITQs had an inm$® impact on the operation of the
industrial fleet. Due to the reform, the numbeibogts in operation diminished from 148 in
2000 to 65 in 2002. It is assumed by Gomez-Lobbtti@implementation of ITQs will result

in net benefits by the Chilean southern pelagildiig of 6 to 19 percent of the total yearly
exported value (Gomez-Lobo et al. 2007: 4, 38).
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3.2.3.2 Legal Issues

The first endeavours to implement ITQs in Chileugiat fundamental legal issues before the
Constitutional Tribunal, i.e. the constitutionalegtion, whether the state has the right to limit
access to fisheries and to sell property righfiisto stockslé The Tribunal ruled in December
1990 that the fisheries act was unconstitutionapamts, but which concerned only minor
procedural issues. The ruling of the Tribunal weesnsas a “legal compromise” and in fact left
unresolved the question about the state’s righima access and to sell ITQs (Pefia-Torres
1997: 268).

The fishing industry’s opposition against ITQs fésai from the impossibility to change from
the overexploited northern fishing grounds to therenabundant southern fishing grounds,
unless the industry bought fishing rights from theumbent firms (Pefia-Torres 1997: 266).
ITQs could then be introduced without raising cdaasbnal questions, because all fisheries
were closed for biological reasons. During this ejnthe authorities organized Fishing
expeditions for in order to assure that the fleetained active because of their high economic
value. These expeditions were called research aack warried out under controlled
conditions but in fact these expeditions workedinfally as a de facto individual quota
system and fishermen were able to see the bewnéfiisch a system. This made it politically
possible to introduce ITQs later on (Gomez-Lobo).

3.2.4 Iceland

Iceland was probably the first country that introgd ITQs. From 1975 on, the Icelandic
fisheries have increasingly been managed by quateagement, in the case of Iceland mostly
by so-called individual vessel quotas (IVQs). Thestffishery which adopted a quota

management system was the herring fishery (OECB&001). Until 1979 these quotas were
not transferable (Runolfsson/Arnason/Sturlugotul2d®b). The Fisheries Management Act
of 1990 made the quota system in the herring apel fishery part of the general ITQ

system as of 1991 (Runolfsson/Arnason/Sturlugot12@®5)). In 1980 individual vessels

guotas for capelin were introduced at the requdsthe industry, which were made

transferable in 1986. In 1984 a broader systemndividual vessel quotas was instituted
through an amendment of the Fisheries Act of 19utich was extended in the following

years.

In parallel, individual fishing effort control thdimited the days at sea for each vessel were
introduced in 1977 (OECD 2005a: 13). The systeraffairt restriction had little or no effect
towards limiting total catch and the catch capaoitythe fishing fleet continued to expand
(Matthiasson 2000: 3; Gylfason/Weitzman 2003: 4)uq, initially a mixed system of vessel
catch quotas and effort quotas existed, which wegdaced by the Act regarding the
Management of Fisheries of 1990 (Steward 2004: 64).

16 The Constitutional Tribunal is an institution whidiscusses and suggests solutions for constiltion
controversies.
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The Act regarding the Management of Fisheries &01ltroduced a comprehensive ITQ
system (OECD 2005a: 13). The effort quota optiors whminated with the exception of
vessels with less than 6 gross registered tons J@&RiT were offered the possibility to stay in
an effort management system (Runolfsson/Arnasorii@§ntu 2001: 25). By force of the
1990 Act the quotas were also made divisible aaksterable with certain restrictions.

The initial quota allocation was designed undettigigation of the vessel owners and the
fishermen (Runolfsson/Arnason/Sturlugotu 2001: 28)most cases it was based on catch
history. In the demersal fisheries the initial altion was equal to the vessel’'s average share
in the total catch during the three years priothi® introduction of the ITQ system in 1984,
with exceptions for special circumstances (OECD5205). (Different methods had been
used before 1984 in the herring, inshore shrimp #red capelin fisheries.) An appeal
committee was formed that consisted of the Fiskeknistry, the Association of Vessel
Owners and the Association of Fishermen.

Under the Icelandic ITQ system, the total allowatdgch (TAC) is set by the Minister of
fisheries and based on the recommendation fromMhene Research Institute (MRI)
(Runolfsson/Arnason/Sturlugotu 2001: 26). A fixatbtp share of the species is allocated to
fishing vessels subject to TAC. The combined qubiare for all vessels amounts to 100% of
each species (OECD 2005a: 14). Quota proportioasuachanged but the overall quantity
depends on the total quantity set for the specidsisanotified to the boat at the beginning of
each fishing season (Steward 2004: 64). The queéass initially allocated on the basis of
catch history prior to the institution of the quatstem. The quota share is multiplied by the
TAC to add up to the quantity which each vessehushorized to catch of the species
concerned during the fishing year in question. Tisiseferred to as the vessels catch quota.
The gquotas are permanent, divisible and transferéblother fishing vessels with minor
restrictions (Runolfsson/Arnason/Sturlugotu 2008). 2 he allocation of quotas is subject to a
fee.

In addition to the TAC shares, annual catch emtiéets (ACE) exist. These are a multitude of
the TAC for that fishery and the vessel's TAC shakile the TAC share is a percentage,
annual catch entitlements are denominated in t®oadlfsson/Arnason/Sturlugotu 2001: 27).
Both TAC shares and ACEs are fairly freely trarmidée and divisible. In regard to TAC
shares, almost no restrictions exist, the transfeannual catch entitlements is subject to
restrictions, which have become more stringent.

Quotas can be transferred on an annual basis Wyngethe annual quota as well as
permanently by selling the quota share. Only 50%lb&nnual catch entitlements is freely
tradable between vessels with different ownersbipnioney (as opposed to exchange of
different shares). The upper holding of quota shéoe individuals or individual companies
range from 12% of the TAC for cod up to 35% for aeedfish (OECD 2005a: 16). In
addition, there is an upper limit as to how largehare of certain fishery’s TAC an individual
or legal entity can own (directly or indirectly) oNndividual or entity can hold more than 12
percent of the aggregated TAC for all species nredsin cod equivalents (OECD 2005a:
14). Neither ITQ-shares nor annual catch may be&aver to non- Icelanders. ITQs can be
traded from large vessels to small vessels (less 1B GRT) but not vice versa.
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Currently, 19 species are subject to ITQs, whiatoant for over 97% of the landed value of
the catch (OECD 2005a: 14). In addition, a numbidish stocks, that are shared with other
nations and for which international sharing agressexist, are also part of the ITQ system.
In 2002, the Fisheries Management Act was amendeddctude a fisheries fee, which is

imposed on annual quota allocations and is cakedlas a proportion of the profits of the
fishing industry (OECD 2005a: 17).

3.24.1 Summary

From their property characteristics, the IcelanfliQs are rather strong, since they are
permanent, almost freely tradable and divisible.opposed to New Zealand, the ITQ shares
have not explicitly been awarded in perpetuity andld theoretically be abolished without
compensation to ITQ shareholders as long as aenoficeveral years are given (Arnason
2005). However, the ITQs quality as a property triglas diminished through the Fisheries
Management Act of 1990, which states that the $igltks of the Icelandic Waters are the
common property of the Icelandic people and thatathocation of ITQs to individual firms
and vessels does not give them irrevocable propediits in these TAC shares
(Runolfsson/Arnason/Sturlugotu 2001: 29; Eythors2600: 16). While this article probably
reflected the legal situation, it gave rise to lagacertainty in regard to the permanence and
exclusivity of the right and undermined its econoneiffectiveness and has since been
regretted (Steward 2004: 65). This provision alseated problems for tax authorities and
banks, e.g. in regard to the question whether sel«®giota should be regarded as an asset on
the firm’s books (Runolfsson/Arnason/Sturlugotu 2028).

The Icelandic ITQ system was adopted under the mantipressure of a complete collapse of
the cod stock in 1983 (Matthiasson 2000: 3). Iseasment differs. According to the OECD,
the ITQ system has yielded considerable economefiis, such as reduced investment and a
contracted fishing fleet (OECD 2005a: 17). Fisheftprt has been reduced. On the other
hand, the system was criticized for the fact tigtifg quotas have been given out for free
and let to an unfair distribution of income (GylbagwWeitzman 2003: 4, 14; Eythérsson 2000:
19). It was also said that it is inefficient, besaut leads to quota busting, discard and high-
grading (Gylfason/Weitzman 2003: 6). Therefore @swroposed to change the ITQ system
into a system of landing fees or resource depletdrarges (Matthiasson 2000,
Gylfason/Weitzman 2003). On the other hand, codkstdave increased steadily since the
effective functioning the system in 1992 (Haralds2607: 11).

3.2.4.2 Legal issues

The Icelandic ITQ system was challenged in the tsoarnumber of times. According to
Eythdrsson this was due to the “paradoxical staifigjuota shares as public property
according to the law but private property for alhgtical purposes” (Eythorsson 2000: 17).
The most noted case was the Supreme Court caseadniber 1998. It was raised by an
Icelander, who was denied a fishing licence andhcguota, because he had not been an
owner of a fishing vessel during the relevant yeatsch counted as reference years for the
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guotas. The Supreme Court considered the Icela@diestitution, which contains equal
employment rights for every citizen and provisicagainst discrimination as well as the
Fisheries Management Act of 1990, which declaredfigh resources to be public property.
The Court found that by introducing ITQs the goweemt had given away permanently the
rights to a publicly owned resource to a group @sel owners. However, the court did not
decide that the ITQ system as such unconstitutiongbnly the permanency of the allocation
(Gudmundsdottir 1999: 313). This ruling resultedaim amendment giving Icelandic vessel
owners a general right to obtain a fishing liceocedemand (Gudmundsdottir 1999: 314).
Anyway, this did not change the fact that the newexs still had to acquire a costly quota to
be able to fish. The Supreme Court ruling was latarturned in a decision of 2000 of the
Supreme Court, which found the allocation to bestitutional, because the quotas were not
formally defined as private property (Eythérssor0@017-18). The court also found that
guota shares are only permanent as long as thepadrdiscontinued or amended by law
(Gudmundsdottir 2001: 129). The court furthermomntioned the possibility to charge fees
for the use of common property such as fisheridgs Tet to the proposal to establish a
committee to introduce fees for the distribution qufota shares for fish (Gudmundsdottir
2001: 130). The legal challenges demonstrate angptd Eythorsson that the system had not
been well designed and that the quotas shouldaw@ heen allocated permanently but rather
for a period of 5-10 years.

3.2.5 Netherlands

The Netherlands introduced a vessel quota systemvtoflatfish species — sole and plaice —
in 1976. These flat fish species were the mairetasgecies of the biggest sector of the North
Sea demersal fleet. The background was that théhNgast Atlantic Fisheries Conference
(NEAFC) had decided in 1975 to introduce managemmeasures in the North Sea demersal
fisheries, which included a total TAC and natiogabtas. Through the vessel quotas, the
Netherlands tried to ensure that the national fieet these quotas (Smit 2001: 3). The system
chosen was an individual quota for vessels basqat@nous landings in 1972, 1973 or 1974,
since during these years many enterprises hadcexpkheir vessels. Also, some corrections
were allowed to take into account the bigger figreapacity of the newer vessels based on an
average theoretical track-record (Smit 2001: 6)tindtely, in 1977 a mix of real and
theoretical track-records was adopted. A small pdrthe national quota was kept as a
national reserve (Smit 2001: 6).

Initially, individual quotas (IQs) could not be dpleased, or used as collateral, because it was
deemed that quota transfers would cause extra reareag problems (Smit 2001: 4). Also, it
was feared that quotas would be concentrated irutatesirable way” (Smit 2001: 4). This
system, one of the first in the world, was not veugcessful in the beginning (Arnason 2002:
39). Individual quotas were transferred anyway, bygtransfer of vessels including their 1Qs
to other enterprises or by merging or splittingeaferprises or by individuals switching from
the one firm to the other, taking 1Qs with them1®85 quotas became officially transferable
without a vessel (OECD 2005d).

Innitially, fishermen found ways to circumvent thg system (Smit 2001: 8). A flaw of the
system was that fishermen had not legal guarahtgethey could effectively use their quota,
since the fishery was closed early as soon as tatalings exceeded the quotas. Non-
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compliance of fishers led to a crisis in the Dufisheries management and the Minister for
Fisheries had to resign on September 1990. Ascisaathe government strived to establish
a new management system. Its cornershotes wemrbsttipution of responsibilities between
government and fishing industry, and 2) cooperahetween fishermen themselves through
co-management within the existing Producer Orgdioiss, to improve economic results
within the restrictive frame of the existing catehits (van Hoof et al 2005, Langstraat 1999).
In February 1993, eight fishing groups were forntedact as quota management groups.
These groups ensure that the national quotasdtiist (plaice and sole), roundfish (cod and
whiting) and pelagics (herring and mackerel) aré eeaxeeded. Group membership is not
compulsory but economic incentives for membershigteand participation in the system is
high (Hoefnagel and Smit 1995). Fishermen that mecmembers of a ,Biesheuvel groepen’
transfer the right to manage their ITQs to the gieexecutive board and commit themselves
to respect a joint common fishing plan and othéesuaccepting that transgressions will be
sanctioned by the group. The group has a boardctivdtols the transfers of ITQs between
members either on a permanent basis or on a onedgsss, based on agreed transfer prices.
As in the UK, in some cases the ownership of qubtssbeen assumed by the group boards.
Since this system works very well, it is the commaw that effort regulations (days-at-sea)
are not relevant any more (Smit 2001: 4). Legdishers remain subject to public law to
prevent the overfishing of joint quotas, but thatrer barter of individual quotas within
Biesheuvel groups is regulated under private lawufh contractual arrangements (Venema
2001). Co-operation between groups is organisdtidyputch Fish Commodity Board.

Early on, an appeals process with different steps wstalled, through which fishing
companies could complain. Furthermore, the righthef government to install an 1Q system
was challenged fundamentally in the courts by sdisteng companies (Smit 2001: 8). A
Dutch court held that the national system derivid judicial basis from the European
Community and thus the case was referred to thedean Court of Justice (Decision of 14
July 1976). The Court found that even though sucghngtative measures seemed to be
contrary to general principles of free enterprisee trade and the goal to enhance economic
benefits, the importance of ensuring acceptablel$eaf fish stocks was more important. The
European Court of Justice also found that such omeaswere taken to ensure increased
production in the future (see also infra).

3.2.6 New Zealand

New Zealand has pursued a strong policy of prop#gtits implementation and development
(Steward 2004: 24). In 1983 a precursor to thet@WManagement System (QMS), the
Deepwater Allocation System was introduced for sesteepwater fish stocks (Lock/Leslie
2007: 12). In order to receive individual quota®q), the companies had to prove that they
had access to the fisheries and possessed thesgiragenvestments necessary to process
catch. As a result, the 1Qs were allocated to ldigfeng companies. Smaller companies did
not reach the relevant levels, so often companyeaggions were created. The quota allowed
companies to harvest in the way they wanted, inefuthe use of foreign chartered vessels.
Initially, the transferability was restricted (Stea/Kerr/Hendy 2002: 21). The IQs were
granted for ten years. In 1986, the deepwater guotxe confirmed perpetuity and became
transferable (Straker/Kerr/Hendy 2002: 22).
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For inshore fisheries, quotas were introduced thinaihe Fisheries Act of 1983, amended in
1986. It brought together the quota managemenesy$br deepwater and inshore fisheries
(Straker/Kerr/Hendy 2002: 22). According to the Igokrationalizing the fishing industry,
two groups of fishers were not eligible for quotpart time fishers and people who were
involved in fishing industry, but who did not owodis (Lock/Leslie 2007: 12). These groups
were removed without compensation. The requirement®ceive quotas were earnings of
NZ$10,000 or more from fishing and to earn morentB8% of the income from fishing; or
earnings from fishing forming a vital part of thishfers income; or to be a subsistence fisher
(Lock/Leslie 2007: 12).

The level of quotas was set by determining vessaish history in the 1981/82, 1982/83,
1983/84 fishing seasons. The vessels owner hadaose which of the three years would be
used to calculate the catch history (Lock/Lesli®02 13)17 Depending on these, a
provisional maximum individual transferable quotBMITQ) was calculated. Once an
individual catch was calculated, the government tadring these under the TACs and
calculate the ITQs.

The PMITQs were generally 10 percent higher than gloposed TACs. To identify the
possible range of quotas a vessels owner wouldvesciney were also informed about their
guaranteed minimum individual transferable quotM[BQ). These “represented the amount
of quota that the individual would receive if theduction in catch required to get from the
total PMITQ to the TAC was spread proportionallyass all of the assessed catch histories”
(Lock/Leslie 2007: 14). The PIMTQ exceeded the TiaCmost of the species. According to
the Fisheries Act, two options to reduce quota ingklwere possible: either to buy back the
excess quota or to reduce the total quota pro Ta.government chose the buy back option.
So the willing vessels owner would get compensatrometurn for giving up a specified
amount of quota.

The Government bought 25% of the required quoté baconsiderable cost. “The remaining
cuts in PMITQ were then applied on a pro rata biaistee 21 fish stocks whose total PMITQ
entittements were still above TAC [...]. While thesatter cuts were made without
compensation, the individuals who lost quota duthng final round had first rights to future
guota increases at no cost [...]" (Lock/Leslie 2005).

For the quota allocation system based on catcbrigishn appeal mechanism was introduced,
which was used widely. It resulted in over 2000egtp, which took 3-4 years and sometimes
more years to complete and resulted in considerahlnges in the quota allocations
(Lock/Leslie 2007: 15). Furthermore indigenous dishobtained a series of injunctions, when
new species were supposed to be introduced intQub& management system in 1987.

Originally, the quotas were defined as the righthtovest a fixed tonnage of a particular
species. Due to the decrease of stocks as opposkd anticipated increase, this system was
given up in 1990 and changed so that the quoteel®idstead had a proportion of the TACC

17 Dissenting, Falloon and Straker et.al state thatdalculation was based on the best two out eftlyears
(Fallon, 1993, 47 and Straker, 2002, 43).
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(the total allowable commercial catch, i.e. the TA@nus the proportion reserved for
recreational fishing etc.).

The 1996 Fisheries Act clearly sets out that quatasallocated in perpetuity (Sec. 27 of the
Act) and details the rules under which new speaiesadded to the QMS. In 2001, the system
of annual catch entitlements (ACE) was assigneduimta holders. Before 2001, the quota
holders were leasing their quota for a fixed tefimat essentially meant that they were leasing
the long-term right to fish for a short period. Bhtby allowing the separation of the current
harvesting ability and the long-term ownership lté tesource quota, owners were now able
to sell their current harvesting entitlement, whi¢aining their long-term ownership of the
fishery” (Lock/Leslie 2007: 18). Several amendmeoitghe legislation in 2004 (Fisheries
Amendment Act of 2004) changed again the way thatajwas allocated (Lock/Leslie 2007:
19).

Under the NZ system, fishers can sell or lease¢s2001) quotas freely. However, a number
of restrictions apply. Thus, only New ZealanderdNew Zealand-owned companies are able
to own quota, since 1996, however, exemptions assiple. In addition, maximum holding
limits were introduced in order to prevent monogiidi structures. Also, minimum limits exist
in order insure economic efficiency. Quotas areistlile. Registration of the transfer of
guotas is obligatory.

As opposed to initial assumptions, the quota mamage system led to a consolidation of the
industry but not to a reduction of the number ofaBntompanies involved in fishing
(Lock/Leslie 2007: 25).

3.2.6.1 Summary

In the years since the inception of the QMS, maraore fisheries have been brought under
the system. Generally, the New Zealand QMS is seen being successful
(Kerr/Newell/Sanchirico 2003: 19; Bess 2006: 36lMe New Zealand QMS is deemed to
form a strong property system: ITQs are freely dfarable and are granted in perpetuity.
According to one assessment, New Zealand was afdstablish such a strong system due to
its isolated situation as an island nation anduitgary jurisdiction as well as its centralized
fisheries management (Steward 2004: 34). The faat the allocated quota have distinct
property features is said to have contributed ¢osticcess of the system.

3.2.6.2 Legal issues

The history of the QMS in New Zealand gives onemngxa of an ITQ-system facing major

legal challenges at the time of the initial alleoatof quotas. In the case of New Zealand, so-
called regional catch history review commissionseaget up to support the determination of
personal catch histories and hear claims that thetaqallocation had been incorrect

(Lock/Leslie 2007: 13). Even though these could/assue recommendations, they helped to
correct wrong allocations. Also, an Appeal Authpmtas established in1986 to hear appeals
from fishers who felt their catch history had begrongly assessed (Straker/Kerr/Hendy
2002: 45). This led to 1100 appeals that were Idgge it took almost ten years to settle all
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cases. Further court cases concerned for examelenganing of “commercial fisherman”,
which turned out to be not precise enough in the lahich was changed as a result. The
decision to reduce the TAC and hence the quotasaigaschallenged in the courts (Steward
2004: 158).

A number of court cases dealt with the questioningigenous rights, which were not

considered in the quota management legislatioNdw Zealand, the Maori are guaranteed
traditional fishing rights under the Treaty of Waigil8 which were not mentioned in the

1983 Act. These cases resulted in the Maori Fishetict 1989 and a further act of 1992,
which recognized Maori commercial fisheries int&sg%

3.2.7 South Africa

In South Africa right-based fisheries managemensed since the 1960s. At first quotas were
established only for a small number of commerciakyloited fisheries. These quotas were
largely held by white right holders (Jaffer/Sund®@: 20). The introduction of ITQs in South
Africa after the apartheid was - unlike in otheurties - not aimed to limit over-fishing of
the fish stock® but to overcome economic effects of the aparthegime. ITQs were thus
meant mainly to further equality and redistributiammd not the sustainable use of resources
(Hersoug/Holm 2000b).

During an initial 4 year period a committee wasabbshed to draft the new fishery policy
and an access right panel was appointed to revievatcess right options. Subsequently, a
new Marine Living Resource Act was enacted in 1898rsoug/Holm 2000b). Later on it
was stated clearly that the fishing resource wasnmain common property and should not be
“privatised”. Therefore fishing rights can only leased from the state.

Section 21 (1) the Marine Living Resource Act faté& commercial fishing right may be
leased, divided or otherwise transferred”. The tiomaof the lease is regulated in section
18 (6): “the period shall not exceed 15 years, waier it shall automatically terminate and
revert back to the state”. This rule aimed to malees that firms controlled by white South
Africans could not buy out new holders (Stewart2&2).

The responsible minister determines the TAC anguallth advice from the newly

established Consultative Advisory Forum for Marihesing Resources. The minister
determines “the portions of the total allowablecbathe total applied effort, or a combination
thereof, to be allocated in any year to subsistera@eational, local commercial and foreign
fishing”. He can also specify the TAC to a partasubrea or gear type. Further “if the
allowable commercial catch in respect of which caroral fishing rights exist, increases, the
mass of the increase shall be available for aliondiy the Minister”. Initially, this increased

18 http://www.treatyofwaitangi.govt.nz

19 For more information on the settlement regarding fishing rights of the Maori, see Straker/Kernidg
2002, p.47-52.

20 The former management of the most important hadeks, the anchovy and the pilchard had been aesscc
Only the West Coast Rock lobster was under pregstessoug/Holm 2000a: 225).
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TAC was to be allocated in a way to further eqyadihd redistribution according to criteria
under section 9 (2) of the constitut?dput this provision failed in Parliament

The method of allocation is not laid down in thd hot delegated to the minister (“the
Minister may prescribe the method of allocatioriThe minister decided that only South
Africans or companies, in which the beneficial retds were held by South African Citizens,
were entitled to receive 1Qs. The criteria for @ygplication of IQs can be summarised as
follows:

“I. establishment, or enhancement of employmentodppities (including five sub-
criteria)

ii. historical involvement and performance (witlglei sub-criteria)

iii. product enhancement (two sub-criteria)

iv. resource and nature conservation (three subriz)

v. transformation (two sub-criteria) and

vi. economic viability of the venture (three sulitenia)” (Japp 2001: 131).

The first allocation took place in 2001/2002 andswar a period until at least until 31
December 2005. The allocations in 2005/2006 ar@doiods ranging between 8 years and 15
years. This application process is to take intmantthe following policy:

“e Broad based black economic empowerment: AppiEamere evaluated on their
empowerment or transformation credentials. Spedafiteria included measuring
black ownership and control, representivity of Baand women at all levels of the
organisation, ownership of equity by workers, cogve social investment, affirmative
procurement and compliance with employment equity skills legislation;

» Biological considerations: The allocation of fistp rights occurred within a
biologically determined and sustainable managermantework;

» Ecological considerations: South Africa, togethath all other fishing nations are
bound by the Johannesburg Plan of Implementatioptad at the World Summit on
Sustainable Development to measure the impactstohf on marine ecosystems and
to mitigate against such impacts; and

» Socio-economic considerations: There are two mamd components to this
consideration. The first component is premised lod riecognition that sustainable
fisheries management must ensure that the manneranhgement must sustain an
environment that is conducive to growth and investin The second component is
premised on the recognition that fisheries musy @lacrucial role in fulfilling the
socio-economic objectives of job creation, povegtymination and empowerment
along the coast” (FEIKE).

3.2.7.1 Summary

Although the fishing sector in South Africa contries less than 2 % to the country’s gross
domestic product, it is an important sector fronpditical point of view and thus the
allocation of fishing rights has been an emotiarad hard fought issue (Japp 2001: 118) The

21 section 9 (2) of the constitution provided “Eqtlincludes the full and equal enjoyment of allhtis) and
freedoms. To promote the achievement of equaktyislative and other means designed to protectlearace
persons , or categories of persons, disadvantagedfhir legislation may be taken”.
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Marine Living Resource Act allows for an individugliota as a right which is exclusive and
determined as a portion of the TAC in the form déa@se. Furthermore, it is secure and has a
limited durability of up to 15 years and is tramatde (Bailey 2000). The evaluation of the
outcome of the new fishery act differs. Hersoug Hiotin see a positive outcome in regard to
redistribution issues (Hersoug/Holm 2000b). Howeweronomical benefits or increased
sustainability are judged negatively by Japp (20GBf.).

3.2.7.2 Legal Aspects

Allocation was the main issue of legal challengesfar as possible to judge by the available
literature. The first allocation of fishing rightbiallenged the state’s administrative capacity.
The results of this allocation and the satisfactidfered in the fishery sectors. For example
in the deep-sea trawl sector only 28 out of 52ifighenterprises managed to enter the new
system. Under the threat of legal action the seetas reviewed, which resulted in all 52
fishing enterprises remaining in place. Howevety @nfew new entrants were accepted (Japp
2001: 131).

The Marine Living Resource Act further provided fbe opportunity to appeal directly to the
minister, a possibility that was used widely, mpdily existing fishing enterprises, which
appealed against allocations to new entrants. Safnte criteria which were different for
new entrants and old right holders were overruleg the Supreme Court
(Hersoug/Holm2000b; Japp 2001, 133).

In the second allocation round the question ofsteithution was brought up. Application

forms for this allocation were only provided in Hgeh, which many artisanal fishermen do
not speak. To receive a permit in the commercsteiy artisanal fishermen had to form
companies. In the end out of 4,700 applicants @1§ received a lease. The artisanal
fishermen challenged this allocation with differeatguments. According to them, the
Minister violated the freedom of one’s choice obfession, the right of access to sufficient
food as well as the right to use the languageheir tchoice as opposed to English (which
exist under South African law). It was also claintbdt the allocation treated the artisanal
fishery unequally and therefore infringed the piptes of equal treatment.

3.2.8 Spain

In Spain, the cooperative management of coastatfiiss of anchovy and hake stocks in the
Western Waters through the so-called cofradias rhaslted in the establishment of an
informal system of allocation of property rightsrgrquesa 2004: 4). This system of
Territorial Use Rights in Fisheries (TURFs) corsistf allocating a fishing permit for a
specific area of the ocean and the correspondialgese(Franquesa 2004: 5). The system is
used even though the anchovy and hake stocks drsedentary and thus cannot found
exclusively in a defined zone of the sea.

For the system the degree of association of theadis it is crucial, since TURFs can be

used effectively only by one owner (Franquesa 2@)4The collective use of a TURF right
by several vessel owners often turns in fact imt@@en access scheme (Franquesa 2004: 5).

Furthermore, an informal ITQ system has been dstadd in relation to the restructuring of
the Spanish fleet. Since the fleet is being reduteoh year to year under EU policies,
fishermen have started buying licences from exitiegsels in order to reach or to upgrade the
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capacity of their own fishing boats. This systens h&so spilled over to the industrial fleet
where vessel owners are able to extract quite deraedble economic advantages from the
trade of quotas (Franquesa 2004: 4). The allocatidishing rights by fishermen’s guilds is
not legally regulated. The Spanish administratmarates the practice because it helps settle
conflicts that would otherwise demand politicakirention®?

According to Laxe (2005), the Spanish legislatias been progressively moving towards the
implementation of ITQ in the industrial sector, hicoastal fishing stays under the
traditional TURF access regime.

3.2.9 UK

The UK is a member of the European Union and itsmedisheries are therefore managed

within the framework of the Common Fisheries PoliCfP). National quotas are allocated to

UK-registered vessels through a licensing systeratdier/Read 2001: 3). Licences are

specific to the type of vessel and the speciestadgand are issued annually by the Fisheries
Department. Different categories of licences exigtpending on vessel length and species
targeted (and whether these are subject to quotastp Since 1993, no new licences have

been issued but licences are fairly easily traafier(Hatcher/Read 2001: 3).

The quota management system is linked to the lingnrecheme. The so-called Fixed Quota
Allocations (FQASs) are assigned mainly to groupsve$sels, some to individual vessels
(Hatcher/Read 2001: 5). Initially quotas were alked based on recorded landings of the
previous three years, but due to fraud this systeams replaced by one of fixed quota
allocation in 1999. Aggregated quotas are assignd®roducer Organisations (POs) (for the
over 10m fleet), of which 20 different ones existthe UK. The rest of the quotas is
distributed to the so-called “non-sector”, i.e. seds that are not members of Producer
Organisations.

Producer Organisations have been empowered to maha&gquota, which their members
receive and are allowed to determine their ownrinatequota allocation methods. Some
operate a common quota pool and set monthly lanihmits which apply to all members. If
guota allocation is “ring fenced” in a common quqtaol mechanism by Producer
Organisations, they can be seen as a form of conpraperty rights (Valatin 2000: 9). The
system thus represents a combination of a righgecbaystem and a system of participatory
management. Other Producer Organisations alloodigidual quotas to member vessels on
the basis of each vessel's FQA. Some Producer @a@#ons have implemented a mixed
system, combining a common quota pool for certédcks and individual quotas for other
stocks.

There is no written legal basis for the notionaliwdual quota allocations which are used to
calculate group allocations, they are merely aniadtnative tool used by the Government
Fisheries Departments in the exercise of the Gonemt's discretionary right to issue licences
in order to regulate sea fishing.

22 E g. if the administration tried to reduce fishitime, the acceptance level among the affectecefiisbn
would probably be very low. If the measure is agdpty themselves by means of a cofradia decisioepdance
tends to be a lot higher because they have hagoebility to participate in the decision-makinggess.
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The licences were originally distributed for frdée quotas that they represent are considered
to be anational asset. However, it has to be taken into@aat that lately quota management
is devolved to the Producer Organisations andfigmsbility has been used to develop a trade
in the fishing opportunities associated with FQAtsinAccordingly, while the FQA units stay
with the licence, the fishing opportunities cand@wo) move around the industry. Because of
this, the only argument in law for a fishermanghtito quota might derive from the notion of
“legitimate expectations” in common law (Hatcher@de&001: 8).

Currently, this management system is evolving iatde factolTQ system (Hatcher/Read
2001: 5). There are plans to introduce an offi€T&) system, because the present system is
deemed “confused and confusing” (UK Prime Minige8trategy Unit 2004: 105). The main
criticism is that the UK government insists thatehce holders have no title to the FQAs
attached to the licence, even though the licenageosvhave a quasi-ownership and can trade
the fishing opportunity associated with the FQAX(Brime Minister’'s Strategy Unit 2004:
105). Therefore, the Prime Minister's Strategy Umilds, “the current FQA system gives
neither clarity of ownership, and accompanying tsgand responsibilities, nor a liquid and
transparent market in fishing opportunities whiobud promote the efficiency necessary for
the UK fleet to compete in world markets” (UK Prifinister’'s Strategy Unit 2004: 105). A
“UK Quota Management Change Programme” has beanpset

3.2.9.1 Legal issues

The UK FQA system was challenged in a number oégdsefore the European Court of
Justice (ECJ). The rulings addressed not the F@G#eByas such but the restrictions that the
UK had introduced in order to limit the transfetaypiof the fishing rights to nationals from
other Members States. Since FQAs are linked tandies and thus to vessel ownership,
mainly Spanish vessel owners re-flagged their fighiessels in order to fish against UK
guotas, the so-called “quota hopping”.

The UK government first sought to counteract quaipping and protect the British industry
by imposing conditions on the granting of licentedish against UK quotas. In 1983, the
British Fishing Boat Act was passed requiring Ulgistered vessels fishing in UK waters and
landings into UK ports to have crews of which 75\4re EC citizens. But this first attempt

became ineffective when Spain became part of thedean Union in 1986 (Liebert 1995:

40).

Instead, the UK government introduced a registnatemjuirement (Merchant Shipping Act of

1988 and the Merchant Shipping (Registration ohiRig Vessels) Regulations of 1988). In

order to be registered, vessels had to be 75% owpedsident UK nationals, or, in the case
of a company owner, 75% of the shares of the comaa to be owned by resident UK

nationals and 75% of the directors had to be UKonats. As a consequence most of the
Anglo-Spanish vessels and five of the eight Angladb vessels were de-registered. A
Spanish company launched a case against the UKrrgoeat. In 1989 the European

Commission initiated an action against the UK Gowent for the same reason.
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An interim ruling by the European Court of Justicén the same year required the UK
Government to suspend the residency condition. fiésslted in approximately ten Anglo-
Spanish vessels being allowed back onto the regisieal rulings by the European Court
were made in 1991 and went against the UK Goveriimen

The Government insisted that all the de-registeesgels would have to formally reapply for
registration and for licences. As a result, somthefvessels were not re-registered until 1991.
In the same year, revised “economic link”-licergilconditions were introduced by the
Fisheries Ministry, which required all UK fishingssels either to make at least 50% of their
landings into UK ports or to make at least fouitsi®f at least 8 h duration (separated by at
least 10 days) to UK ports every six months.

Subsequent ruling$ of the European Court of Justice against the UKeBument held that
the provisions of the Treaty of Rome on non-disaration between EC nationals, the right of
establishment and the freedom of movement of dagite labour applied to fisheries just as
they did to any other sector of the economy. Asosasequence, the UK provisions were
discontinued.

3.2.10 USA

Market-like fisheries management systems that mrese in the US are termed “dedicated
access privilege programs” or DAPPS, or more gdliyeiahery “rationalization”. There are
three types that are used in the US: individualtamdSouth Atlantic wreckfish, Atlantic
purse seine bluefin tuna, Alaska halibut and satiefAtlantic surfclam and ocean quahog),
25 community quotas (Western Alaska community dgw@lent quota program) and fishing
cooperatives (Bering Sea pollock, Bering Sea/Atsutlslands crab, Bering Sea/Aleutian
Islands non-pollock catcher processors, Centralf GllAlaska rockfish, Pacific whiting,
Georges Bank cod hook sector) (OECD 2005c: 1).fireelQ program was established for
the bluefin tuna purse sein fishery in 1982. In @@3ngress adopted a moratorium on the
introduction of new individual quotas in fisherieganagement, which led to a movement
towards fishing cooperatives (OECD 2005c: 2). A8 I) programs were adopted by one of
the US’ eight regional fisheries management cosnwiith the exception of the bluefin tuna
IQ, which was introduced directly by the Nationahiihe Fisheries Service, since it is a
minor part of a large international fishery. In fiodowing, we will describe selected cases of
individual quota systems, community quota systenusaoperatives in the US.

23 European Court Interim Ruling 10.10.1989 No 24889
24 judgment of the European Court of Justice of ldcenber 1989 Case 216/87 The Queen v Ministry of
Agriculture, Fisheries and Food;

Judgment of the European Court of Justice of 1&eNdber 1989 Case 279/89 ; Commission of the Europea
Communities v United Kingdom of Great Britain.

Judgment of the European Court of Justice of 04olr 1991 Case 246/8@ommission of the European
Communities v United Kingdom of Great Britain.

25 An ITQ-type rationalization programmes under depetent concerns the Gulf of Alaska groundfish fiire
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3.2.10.1 Individual quota systems

As examples we will portray the Atlantic surfclamdaocean quahog IQ program, the South
Atlantic wreckfish 1Qs, the Alaska halibut and sdlgh IFQs and the Bering Sea and
Aleutian Islands crab fisheries rationalization.

The Atlantic surfclam and ocean quahog 1Q prograas established in 1988. The objective
was to install a system that could provide the eoretion and the rebuilding of the Atlantic

surf clam and ocean quahog resources. The initcadadion of ITQ entitlements was based on
historical catch records. The relevant years we&d@641989 for surf clams and the years
1979-1989 for ocean quahog (Aranson 2002: 54). With ITQs the harvesting right was

associated with the ownership or lease of rightshtares with the TAC (McCay 2001: 86).

The ITQ has two components: “(a) the quota shatpressed in percentages of the TAC,
which can be transferred permanently and (b) tleeaion permit, which takes the physical

form in a set of tags that are allocated in theirbegg of each calendar year to the ITQ

holders” (McCay 2001: 86). The ITQ went to the ownéa vessel. So it was irrelevant for

the historical catch who owned the vessel in pest. shares were freely tradable. Any person
who met the requirements for owning a fishing veseald purchase or lease ITQs (McCay
2001, 87). For the allocation, there was no foraggbeal process. So “politicians and law
courts became major arenas for appeal’(McCay 288)1.

Another example for an individual quota systemhe tQs for South Atlantic wreckfish.
These were introduced in 1992 due to risks of dsteirfg. The wreckfish fishery collapsed
from 1988 to 199126, a fact that was consideredamdie directly linked to the ITQ regime
(Gauvin 2001: 92). Before ITQs were introducedhe tvreckfish fishery an “emergency”
management plan including a fishing year from AmilApril, a TAC (two million pound a
year), the prohibition of the use of bottom lomgelgear for Wreckfish and a vessel catch per
trip limit were established (Gauvin 2001: 91). pite of these plans, the TAC was exceeded
during 1990- 1991. The 1991 management plan recametkan ITQ System, which became
effective in 1992. The initial allocation was basedtwo positions. Half of the initial shares
were based on the historical catch from 1987- 1@&uvin 2001: 94). The other half was
divided equally to all that had participated on th&hery (Arnason 2002: 53). These
“qualified” participants were those, who were atedocument any landings on wreckfish
from 1989 to 1990. The fishermen total initial alitions were the sum of the shares received
based on the two sets of criteria (Gauvin 2001: 8450, a maximum allocation was set: no
single individual or business entity could receare initial share of 10% of or more of the
total available shares (Gauvin 2001: 94). The shamere freely tradable within the
management area. As a minor restriction, the ansii@ates could only be leased between
other wreckfish fishermen (Gauvin 2001: 93).

A further example is the Alaska halibut and sablefiQ. Before the implementation of the
new rights-based fisheries management system, dibud and Sablefish fisheries in Alaska
were subject to a common property regime using Tikdits and seasonal limitations
(Hartley/Fina 2001: 256). After several rounds ofalgsis and public comments and

26 While 1988 about five vessels were included int@akfish fishery, the number increased rapidly @ 4
vessels 1990 (Gauvin 2001: 91)
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collecting applications for initial allocation in924, the Individual Fishing Quota (IFQ)
Program for Alaska began with the opening of th@519eason of March 1995 (Hartley/ Fina
2001: 257). The system created an enduring, ibeatanent, fishing access privilege (Buck
1995). A received quota gives a fisher the righh#wvest a predetermined fraction of the
TAC (Hartley/ Fina 2001: 259). In case the prograii be discontinued, there are no
compensations for the share holders (Pautzke/ 01987).27 The individual quota shares
are assigned to owners or leaseholders of vessatsntade legal landings of halibut or
sablefish in 1988, 1989 or 1990 (Pautzke/ Olived7)9The period of three years was chosen
because a fisher might have been precluded frdmm@idor one or two years, e. g. because of
a vessel sinking, sickness or the Exxon Valdezsmil. The levels of the quotas were based
on the total landing of each individual from 198411990 (halibut) or the best 5 out of the 6
years from 1985 to 1990 (sablefish). The calcutatamk place by first finding the percentage
of everyone’s quota shares based on the best fiv@xoyears, and then multiplying that
percentage times the annual harvest limit set Her dablefish or halibut fishery (Pautzke/
Oliver 1997). The share is calculated in poundshatbeginning of each season (Dawson
2006: 341) and cannot be retained for a future.y@aer-harvesting up to 10% of an IFQ is
addressed to a next years quota reduce in the aament without penalty. Above 10%
sanctions are be made (Hartley/ Fina 2001: 25%. flaced quotas are tradable. They can be
transferred, sold or leased (ELAW Case Summaridéange Against IFQs v. Brown).
However, trade is restricted: ITQs only can be dthavithin a specific management area,
within the same vessel size category, and thereestactions on the total amount and quota
held (Arnason 2002: 55)

Another somewhat special ITQ example is the s@dalwo pie system” in Alaska, which is
used in the Bering Sea and Aleutian Islands crsifeefies. This ITQ system provides quota
shares not only to the fishermen but processorvedndividual quota shares as well. The
reason for this was the fear of processes thanhtreduction of ITQs would reduce their price
leverage and competitive position. The programcalies 90 percent of harvest shares for
delivery to holders of processing shares. As aigpetause, communities are protected
through a requirement that a certain portion of taéch be landed and processed in
designated regions (Fina 2005: 314). The quotasatikd are transferable but the total shares
one can receive through allocation or buying i¢riesd.

3.2.10.2 Community quotas

Community quotas are used in the Western Alaskaramity Development Program. Due
to a high level of poverty in some of Alaska’s coomities. in particular the ones with a high
amount of native citizens (Ginter 1995: 151), tHhaska CDQ program was created by the
NPFMC in 1992. Initially, the western Alaska ComntynDevelopment Quota (CDQ)
program consisted of an allocation of 7.5 percdrnthe annual pollock TAC in the Bering

27 Magnuson-Stevens Fishery Conservation and Mamageact, Sec. 303(d)(2)(A), “No provision of laha#l
be construed to limit the authority of a Council dobmit and the Secretary to approve the terminabio
limitation, without compensation to holders of dimyited access system permits, of a fishery manageplan,
plan amendment, or regulation that provides foimatéd access system, including an individual fighguota
program.”
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Sea. This allocation, known as the CDQ reserve,allasated among eligible western Alaska
communities by the North Pacific Fishery Managen@oincil (NOAA Fisheries 2004: F-8-
10). The other 92,5% of Bering Sea Pollock areftaft'normal” fishing. Over the years, the
program was extended to other fish species and.area

Each community can harvest its allocation itselflesse it to others, above all fishing
companies (which partly operate from Washingtohaathan Alaska). The fishing must be
done in compliance with the law but CDQ fishing nadgo occur after the open access quota
has been caught and that fishery is closed (Girgi85: 148).

3.2.10.3 Cooperatives

An example for an allocation to cooperatives aee Blearing Sea Pollock cooperatives. The
pollock cooperatives emerged as a result of lonedliconflicts between the inshore and
offshore sectors harvesting Pollock off Alaska. Trishore sector consists of Catcher Vessels
(CVs) that deliver to shore-side processing planthjle the offshore sector includes
Catcher/Processor Vessels (C/Ps) (i.e. large ‘factawlers’) on the one hand and the
Mothership sector (MS) on the other. Mothershipsxdbthemselves harvest fish but process
the Pollock a fleet of CVs delivers to them (HaWgelff 2007)28 Since 1993, the overall
Pollock quota had been split between the inshodeofifrshore sector, with the inshore quota
increasing over the years at the cost of the affelsector. To make up for their losses, the
C/Ps envisaged the creation of harvesting coopesatiwhich had been successfully
introduced among C/Ps in the State of WashingtanifiPaVhiting fishery in 1997 (Sullivan
2000).The possibility to establish such coops waated through the American Fishery Act.
The introduction of cooperatives allowed circumwyegitthe US moratorium on introducing
new Individual Transferable Quota (ITQ) systemsha mid-19908° The AFA as it was
passed in 1998 facilitates the creation of coopearatin the Bering Sea Pollock fishery by
establishing a separate and permanent allocatidPobbbck for both the C/P, mothersPip
and CV sectors. It also determines the eligibititigeria for vessels to participate based on a
catch history (1995-1997), and actually lists thigilde vessels. While not providing for a
legal framework governing the coop formation in tase of the C/Ps — i.e. formation of the
offshore cooperatives is subject only to privatetact law —, the AFA does lay down criteria
for the formation of cooperatives among the instaateher vessels! the owners of whom
had in the meantime become interested in the ifleaaps as well. Key to the complicated
regulation of inshore coops is that these cooparatare plant-specific. They form on an
annual basis around an affiliated shoreside procdsswhich they agree to deliver at least
90% of their pollock catch allocation. Within eacboperative, each member company is

28 The following text is largely based on Hauge/W¢H#007).

29 The Sustainable Fisheries Act of 1996 stipulaténlia-year moratorium. This was triggered by disttional
and fairness concerns resulting from experiencéls WiQ programmes such as for the Sablefish andbtial
fisheries off Alaska.

30 Note that most of the catcher vessels that delivethe three motherships are qualified for fishingthe
inshore sector of the BSAI pollock fishery.

31 AFA, Section 210.
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contractually allocated a percentage share of tted tooperative allocation based on its
historical catch (or processing) levels. In prastithe cooperative system is similar to an IFQ
system. However, the distribution of fishing pregkes and the system for trading, selling or
enforcing them is decided by the members of tharseép cooperatives. Both leasing and sale
of harvesting privileges among members of the craipe are allowed. The leasing and sale
of harvesting privileges to an outside party ateved only if the buyer agrees to abide by
the rules set forth in the cooperative’s contratte buyer must also harvest and process the
guota with one of the vessels already permitted ceplacement vessel that meets specified
criteria (NOAA Fisheries 2004b, p.F-8-11). Summing, the cooperatives fulfil three
functions which they partly developed in self-gmaice: allocation of quota shares and of
bycatch-limits (‘sideboards’), bycatch reductiors, w&ell as the respective monitoring and
enforcement.

3.2.10.4 Legal issues

Because of the number of different ITQ systemsllegallenges to only some of them will be
detailled further. In regard to the Alaskan saBlefand halibut ITQ system any vessel owner
who disagreed with the initial allocation of quataares had the possibility to file an appeal.
The NOAA'’s hearing officer was in charge for theegs. An owner dissatisfied with the
hearing officer’s decision was entitled to appealhe federal court system within 30 days of
the decision (Hartley/Fina 2001: 262).

Further Alaskan ITQs were challenged in the courta number of cases. An example is
‘Alliance Against IFQs vs. Brown’, a case heard &@yJS court of appeals in 1996, which
concerned a legal challenge of the transferabldagpoogram in the Alaskan halibut and
sablefish fisheries. The challenged program reduarey fishing vessel fishing commercially
for halibut or sablefish in the Gulf of Alaska, tBering Sea or the waters of the Aleutian
Islands to have an IFQ permit. The IFQs could beagbg sold and transferred. Initial
allocation was made based on past participatiomenhalibut and sablefish fisheries in the
years 1988 to 1990. Quotas were distributed onlydssel owners or lessees but not to
fishermen working on the boats without owning th@me plaintiff challenged the allocation
based on these specific years as well as the tiontdo vessel owners and lessees (Black
1997: 738-742).

The arguments against the IFQ system mainly coedethe negative redistributive effects
that the program had. The appeal court recognizeskt effects but found that the design of
the IFQ program was not arbitrary or in violatiohthe Fisheries Act. Since any initial
allocation of quotas had to benefit some, whilentiag others, the reasons for choosing a
specific mode of allocation had to be based oratidinal connection between the facts found
and the choices made.” But was not against theldack 1997: 739).

Another appeal against the ITQ allocation systens Vrss v. National Marine Fisheries
Service’ in 1998. The plaintiff was a commerciaherman whose permit application was
rejected because it was submitted forty days dfter regulatory deadline (ELAW Case
Summaries, Foss v. National Marine Fisheries Se)vithe Court stated that the NMFS had
not violated the applicant’s procedural rights lopting a 180-day regulatory application
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period without actual notice. But it also statedtthll applicants who had previously fished
for sablefish or halibut during specific years, &eutomatically entitled to quota shares,
provided that they complied with the program’s @exrequirements.

The relevant question before the court was whdhreFFoss had a protected property interest
in acquiring an IFQ permit. The court found thagrthwas only a constitutionally protected
property interest in obtaining the specific IFQmér but not a property right in the fish itself
as a resource. Therefore the court stated thate'tb@n be no doubt that the IFQ permit is
property. It is subject to sale, transfer, leaskeritance (...). The property right in obtaining
this specific permit is, of course, distinguishafvtam a claim of owning the fish themselves,
which the supreme court has termed “pure fanta&)S. 9th Circuit Court of Appeals, 1998,
Macinko/Bromley 2004: 628).

The introduction of cooperatives also raised issfemtitrust law. Antitrust law is laid down
in the Sherman Act. The general rule in sectiotafes, that all arrangements, which restrain
trade or commerce, are in violation of antitr@st.] The courts have generally divided the
arrangements in question into two categories. Tigé dategory includes arrangements such
as “naked” price fixing, which are to have an ainpetitive effect and are therefore
characterized as “per se” violation. Other agredmeme assesseed under the a “rule of
reason”, i.e. the court examines if the agreenmemfuestion harms competition rules (e g.
leads to higher price, reduces output or qualigyyise or innovation more than would have
been the case without the agreement). In orderv® gpoperatives the security that their
agreement does not violate antitrust law, they waaergo a “Business Review Procedure”
(regulation 28 C.F.R. 8§ 50.6). Department of Jes{idOl)’s Antitrust Division reviews the
arrangement and affirms that it is is consisteni &ntitrust law (Sullivan 2000: 2).

For the “Whiting Conservation Cooperative” this Biess Review poved no problem. The
DOI’s Antitrust Divison stated that the cooperatagreement did not harm competition rules.
In fact the agreement resulted in more productadgoeroduced at lower costs, as fishing
became more efficient. The DOI considered the mafiaation of the fishery to be in the
interest of consumers (Sullivan 2000: 5).

3.3 ITQs under national law

A number of conclusions can be drawn from the maliéTQ systems described and the legal
challenges that they faced in regard to the inttddo of rights-based fisheries management
systems. It is obvious that ITQ regimes worldwideywwidely. Steward (2004: 86) describes
the gradual development of property rights in frisgge management along typical lines. The
development often moves from open access (i.e.rangan fish) to a licensing system in

which still anyone can obtain a licence to the t@digranting of licences, where licences can
be limited by who the holder may be, limitationsv@ssel or gear types and capacity, fishing
seasons etc. In the next step, catch limitatiorggiotas are applied to licences. The TAC for a
fish stock is divided into shares and allocated rgn@ limited number of individuals, vessels

or other units. Also, they may be made transferéddtbough that is not necessarily the case,
as the example of Canada shows, where only abdubhthe IQs are transferable). In the

final step, quotas are unlinked from licences amedome a form of tradable property.
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However, the unlinking is rarely complete. Thiofscourse a theoretical model and in reality
the development may not be so linear. Variatioesaodten caused by geographical, political,
social and economical conditions and consideratiStswvard 2004: 88).

Legal issues play a role in the choices that differcountries make. The two countries with
the probably strongest property rights in fisheaes New Zealand and Iceland. They both
have similar conditions, which is an isolated lamatand a unitary parliamentary system,
which does not have to deal with the question gqfasztion between federal and state
legislatures.

In regard to the property characteristics of IT@syide range of options exist. In the US, the
legal characterisation of quotas is as revocabhalgges, in Australia, so-called statutory
fishing rights were creatéédland in New Zealand, explicit property rights laaga is used for
ITQs. The property characteristics of the rightsdzhsystems can thus be more or less strong.
The basic question whether ITQs can represent pgsoe all is hotly disputed in most
countries. This question can be approached frorcanomic or from a legal point of view.
The latter might diverge considerably between daffee jurisdictions and different models
exist33 From a legal perspective there is thus not onevango this question, but only an
answer within the framework of the relevant jurcgain.

Whether the property characteristics of the rigidsed systems are strong or not, in legal
terms it is advisable to clearly define the attrésuof the right. This is shown by the example
of Iceland, where on the one hand it was statddaregislation that ITQs were not meant to
constitute property rights, while on the other hatiee ITQs had strong property

characteristics, which led to legal problems. lkeséngly, courts have come to different

conclusions when asked whether the ITQ in questiomstituted property, depending on

whether the adjustment of rights between privateges was in question or rights against the
state. Furthermore, different jurisdictions haveoatome to different conclusion when the
premises were similar due to differing basic doetsi and constitutional provisions (Steward
2004: 89).

Macinko/Bromley hold that generally ITQs are nobguerty rights at all, because they are not
enforceable vis-a-vis other fishers. They mainfaithermore that fisheries do not need to be
turned into rights-based systems, because fisturese are already governed by a rights-
based regime, due to the fact that they are owrnethd state. Instead Macinko/Bromley
recommend to discuss royalty leasing (Macinko/Beynm2004). This approach is supported
by legislation in different countries, includingetitdS and Iceland, which states that ITQs
there are not be considered property. Whether ¢rone chooses to categorize ITQs as
property (right), it remains important to clearlgfohe the nature of the right that is bestowed
on private individuals or groups in order to mirzemiegal challenges.

Another legal aspect that is discussed in the cmsthat have introduced ITQs is the
guestion whether the state has the right to inteduadividual rights in fisheries (Steward
2004: 89). This is sometimes negated, becausgaf teditions that grant the public the right

32 For a discussion of the legal nature of Austraki#shing Licences, see McFarlane 2000 and Fitapalr®99.

33 For an analysis of the different discourses irarddo ITQs as property, see Connor 1999.
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to fishing. Mostly, courts have not followed thied of argument but held that the state can
abrogate this rule through statutes in order teseore the fishery. “The right of the states to
legislate in respect of this fishing is based oveseignty, not ownership, of the resource, and
limited-access fisheries rights are appropriatedtaleished and regulated by statute. It is
therefore for the statute in question (and thaustas not necessarily the governing Act, but
may be Regulations as in the US halibut and sahidishery, or a Management Plan under
the Tasmanian Act) in each case to determine thed teature of its creation” (Steward 2004

90).

ITQs are challenged in the courts mainly when thetas are allocated. In general, it is the
process of allocation that brings up legal conceMsstly, three issues come up in this
context: national rules of non-discrimination (elgtraatment), the right to a free choice of
occupation and the protection against deprivatibproperty. These are basic rights, which
can be found in almost all democratic constitutiand human rights declarations.

The accusation that ITQ regimes are discriminastegms from the fact that they always
permit some and exclude others. The stronger tluatpuproperty characteristics such as
exclusion and security are, the more probabletitas the rights exclude others. Since one of
the purposes of a quota system is to reduce thebaumi participants in the fishery to
increase efficiency, the exclusion of some is aoraatic effect (even though it is the most
contentious one). However, courts have generally foond that ITQ regimes were
discriminating, because the criteria upon whichdbeta were allocated were usually based
on good reasons (e.g. in the case Alliance Ag#t@s vs. Brown).

The exception was the Icelandic Supreme Court, lwima first decision in 1999 came to the

conclusion that the law allocating the quotas wasidlation of the clause of equal treatment
and the right to a free choice of occupation. Aeti@5 of the Icelandic Constitution states that
everyone shall be equal before the law and enjoyamurights without regard to sex, religion,

opinion, national origin, race, colour, propertgyrily or other circumstances. The Supreme
Court admitted that the legislature was allowedinat access to fisheries to prevent the
danger of over-fishing. Previously, however, fighiights had been allocated for time periods
of 2-3 years, which changed under the ITQ legistatRegarding the latter, the Court did not
see the necessity to transfer the rights indefinitehis reasoning was not only applied to the
equal treatment clause but also to the restriatiothe right to a free choice of occupation.

Interestingly, the Icelandic quota allocation syst&vas not changed in reaction to the
decision. Instead, the access to fishing licences bvoadened.

In a second decision in 2001, the Supreme Courtraieel its decision of 1999 and found the
ITQ regime to be in conformity with the Icelandioigtitution. The Court ruled that the
limitation of access rights was based on objectiieria. In particular, the Court said that
“considering the interest of employment and capit@estment that are tied to the fishing
industry, and to the experience and knowledgedbas with it, it has to be concluded that it
was in conformity with the principle of equality tbstribute the limited total catch among
vessels which at that time were actively fishing tfeese stocks, even though the legislature
had other options to choose from.” (cited after @uddsdottir 2001: 128). This later decision
is in line with the judicature in most other couedt Case law found inequalities that resulted
from an ITQ allocation processes to be justifidthie allocation was based on rational
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criteria that were applied uniformly and if theroduction of ITQs served the overall goal of
sustaining the fish resources.

The right against deprivation of property can blegal issue if the country that introduces
fishing quotas has a constitutional provision thatperson shall be unjustly deprived of his
property without fair compensation (Steward 2002).9Here two aspects have to be
distinguished. The first question is whether th&oduction of quotas can constitute a
deprivation of property. The second question is tivie quotas once allocated become
property so that their extinction or diminishmeatl represent a deprivation of property.

In regard to the first aspect, generally the actessfishery as such, whether or not linked to
a licence scheme, does not constitute propertgiaaites only the expectation to earn profits.
The introduction of quotas will therefore not basilered a deprivation of property. Whether
the allocation of fishing quotas creates propdrat tan be detracted unconstitutionally under
certain conditions depends on the exact natureeofijht under national legislation. If fishing
rights qualified as private property, a diminishiinenextinction can theoretically become an
acquisition of property by the state, which camtbe liable to pay compensation. This is the
reason why the Australian Commonwealth legislatias explicitly stated that what is created
is a right to fish but not property (Steward 2002). Similarly, in the legislation of the US
and Canada is it either affirmed that the fishiigipts are privileges or that fisheries resources
are public resources.

3.4 ITQs and European law

The European Union decides on TACs under its ComhRisimeries Policy (CFP) and applies
the principle of relative stability to these TACEhe rules that Member States apply to the
domestic allocation of national fishing possibagi remain the basic responsibility and
competence of Member States, albeit they have 1o benformity with Community law and
the CFP rules (Nordmann 2000). These national @iloc rules differ greatly from one
Member State to another as Nordmann (2000) poiatsThis is “not only because of the
variety of fishing traditions and patterns but atewause of the different political and socio-
economic options which are not subject to commaestii

Under European law, any ITQ regime has to fit itite existing Common Fisheries Policy
and to respect all existing EC law. Measures shdddassessed in the light of their
contribution to the objective of the CFP, espegialie “exploitation of living aquatic
resources that provides sustainable economic, ammiental and social conditions (art. 2,
Council Regulation EC No 2371/2002), as noted kg Buropean Commission (European
Commission 2007: 4). Furthermore, a national IT@teay has to respect the fundamental
freedoms of the EC Treaty and non-discriminatiolesuln addition, the design of an ITQ
system shall be such as not to contravene ECathgnd competition law. We will elaborate
these issues in the following.

3.4.1 Compatibility of ITQs and the CFP

National ITQs could contravene the EC principleadétive stability, because the introduction
of ITQs could fundamentally change the institutios&ructure with regard to fisheries
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(Frost/Lindebo 2003: 14). According to this reasgnifreely tradable quotas could lead to the
situation that the resources are no longer capthyetthe nationals of the Member State that
introduced the ITQs but by the fishing fleets ofhet Member States or even those from
outside the borders of the EU. It is therefore ddathat the EU fishery policy will no longer
function properly. However, these fears might bageerated. Currently, introducing 1TQs
lies in the competence of the Member States asdwilti continue to be the case. If ITQs are
introduced within the Member States, these haveriti@ to limit the transferability of
guotas, without infringing on the EC Treaty. Howmewbe Member State might have to deal
with cases of “quota-hopping” (see infra at 3.4\8hich it can eliminate only to a certain
degree. Therefore, ITQ systems will endanger theciple of relative stability to a certain
degree. As long as the decision whether or nonhtmduce ITQs rests with the Member
States, however, the choice to give up the stalalgo rests with the Member State.

In regard to the basic features of the Common Fisti€olicy, the European Court of Justice
(ECJ) ruled in 1976 that a Member State does pigelize the Common Fisheries Policy (as
far as it already existed then) if it adopts measunvolving a limitation of fishing activities
with a view to conserving the resources of the34da.the case, Dutch courts had asked the
ECJ for a preliminary ruling about the question thlee the Netherlands had the right to
introduce a quota system for their sole and pléigteeries by fixing catch quotas. The ECJ
found that the measures adopted by the Netherlditdsiot run counter to the objectives
established by the Regulations EEC/2143%74nd EEC/2142/73, and the EC Treaty as
“measures having an effect equivalent to that a@fuantitative restriction”. Especially in
Council Regulation 811/26, which was adopted after the questions had bdemred to the
Court and repealed by it at the end of 1976, thenCib expressly authorized Member States
to limit catches of their fishing fleet. The Couymbints out that the Member States have an
obligation under the Common Organisation of the Rdato keep effects on the functioning
of the market through catch limitation to a minimuhiis does not preclude them, however,
to adopt a quota system.

An ITQ system should not contravene other CFP rufesase, which also concerned the
Netherlands pertained to an aid scheme, which gimayifor the buying out of reserved
licences, which the Commission found to contravemles on fleet capacity targets and
threatened to endanger the implementation of the (Baropean Commission 2007b).

The Court also found that quota systems do noinigdr upon the prohibition of quantitative
restrictions on trade contained in the Treaty. Toairt found the prohibition of quantitative
restrictions in the Treaty not be applicable to testrictions on catches, because the
restrictions relate to different stages of the ewoic process, i.e. production and marketing
respectively. Early on, the ECJ thus answered tlestipn whether in general the allocation
of national fishing quotas could be an infringementthe basic freedoms of the internal
market in the negative.

34 Judgment of the Court of 14 July 1976, Joined €8¢ and 6-76, Cornelis Kramer and others.

35 Regulation (EEC) No 2141/70 of the Council of 2Qder 1970 laying down a common structural polimy f
the fishing industry, OJ L 236, 27.10.1970, p. 1.

36 Regulation (EEC) No 2142/70 of the Council of 20t@er 1970 on the common organisation of the market
in fishery products, OJ L 236, 27.10.1970, p. 5.

37 Regulation Official (EEC) No 811/76 Journal L 0989/04/1976, p. 1.
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The basic Council Regulation (EC) 871/2002 of 20 December 268Zontains a rule in
art. 10 equivalent to the one which was contaime@ouncil Regulation 811/76. It states that
Member States can take measures for the consenatid management of stocks in waters
under their sovereignty or jurisdiction if theseppponly to fishing vessels flying the flag of
the Member State and are compatible with the obgxiof the CFP and are no less stringent
than existing Community legislation. It can thuscbhacluded that it is generally admissible to
introduce fishing quotas on a national level unither rules of the Common Fishery Policy,
provided that the concrete design of the quotaesystoes not infringe on EC law.

3.4.2 Quota systems and the basic freedoms of the EC Treaty

The national ITQ system should be designed in anedyo infringe upon European law due
to its specific characteristics. Generally, the Nbem States are free to organise the
distribution of their national quotas accordingtheir concepts. “The Community fisheries
sector is characterised by a multiplicity of mamagat instruments and mechanisms. Fairly
comparable situations are dealt with in sometimesy \different ways depending on the
Member State, the region or the fisheries concér(ldropean Commission 2007a: 4). In
particular, national authorities distribute and g licences, quotas and effort at the national
and regional level (European Commission 2007aAdgording to the European Commission,
it is perfectly legitimate for each Member Stateoft for a system that is sub-optimal in
economic terms, because it contains barriers totrdme of rights (European Commission
2007a: 5). The European Commission explicitly refén the protection of small-scale
fisheries, which could be protected against mogatakintensive competitors as a political
priority (European Commission 2007a: 5). Howevle European Commission points out
that any mechanism designed to this end has tofmgatible with Community single market
and competition rules (European Commission 200¥a: 5

This was not the case in some of rules that thead&pted (see supra) in order to prevent
foreign fishers to fish against their national @sofso called ‘quota-hopping’). The European
Court of Justice (ECJ) held in a judgment of 198& tCommunity law does not preclude a
Member State to adopt conditions for the issuingja@inces to vessels authorizing it to fish
against national quotd8 These conditions can be designed to ensure thatetsel has a real
economic link with that State. However, the linkshta concern the relations between the
vessels’ fishing operations and the fisheries déeenhpopulations and related industries or
the fact that the vessel is to operate from natipodas. The ECJ went on to detail that the
Member State concerned is entitled to considersaaleo operate from a national port, if it
lands a proportion of its catches there or is pkcally present in the national port, provided
that the frequency with which the vessel is reqlite be present in those ports does not
impose, directly or indirectly, an obligation tmththe vessels’ catches in national ports or
hinder normal fishing operations.

In a further ruling, the ECJ decided that the then 7 (non discrimination), 52 (freedom of
establishment) and 221 (national treatment in cegathe acquisition of shares in companies)
of the Treaty, (now art. 12, 43, 294), precludeSlember State from adopting legislation

38 Council Regulation (EC) No 2371/2002 of 20 DecemB802 on the conservation and sustainable
exploitation of fisheries resources under the Comifisheries Policy, OJ L 358, 31.12.2002, p. 59.

39 Judgment of the Court of 14 December 1989, Ca6#821The Queen v Ministry of  Agriculture, Féstes
and Food.
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laying down as conditions for the registration dishing vessel in their national registers the

requirement that the owners, charterers and opsratb the vessel be nationals of that

Member State or companies incorporated in thaeStatl that, in the latter case, at least 75%
of the capital in any such company be held by nai®of that Member State or by companies
fulfilling the same conditions and that 75% of tbeectors of every such company be

nationals of that Member Staf.

In a case decided a year later, the ECJ also ptetiibember States from connecting a
licence to the nationality of the crew members Whethey are self-employed or employéd.
The ECJ found that this infringed upon art. 48,852 59 of the then EEC-Treaty (now art.
39, 43, 49). The same was held for the requirertiexttat least 75% of the crew of a fishing
vessel flying its flag had to reside ashore ondtstory, because it constituted discrimination
on grounds of nationality against nationals of ofilember States.

3.4.3 State aid

According to art. 36 of the EC Treaty and art. 19¢f Council Regulation (EC) No
2792/1999 laying down detailed rules and arrangésniem Community structural assistance
in the fisheries sector, state aid rules apphh&production of and trade in fisheries products.
A block exemption regulation exists for certain dgpof aid which no longer have to be
notified to and approved by the Commiss#énn addition, under the “de minimis“ regulation
for fisheries and agriculture aid of a limited amb(3000€ per enterprise over three years)
does not have to be notified to the Commissionyigex that the cumulative sum of the aid
remains under 0,3% of the turnover of the fishesiestor of the Member State concerfgd.
Aid not covered by the block exemption regulatianttte “de minimis” regulation will be
assessed by the Commission in line with the newd@&mies for the examination of State aid
to fisheries and aquacultuté. The EC state aid rules do not explicitly statet ttize
prohibition of state aid does not pertain to nadiajuota systems.

In regard to state aid, two questions are relevfastly, the allocation of individual quotas for
free e.g. based on historical catch could constititate aid. Secondly, when introducing a
guota system, the government may decide to supipase that can enter the fishery only by
buying or leasing.

The first question is thus whether introducing ifighquotas as such represents state aid. In
order to represent forbidden state aid under &rE@ Treaty, a number of criteria have to be
fulfilled: the measure has to confer an advantaghe beneficiaries, in has to represent state

40 Judgment of the Court of 4 October 1991, Case8®46Zommission of the European Communities v United
Kingdom of Great Britain.

41 Judgment of the Court of 17 November 1992, Conionissf the European Communities v United Kingdom,
Case C-279/89.

42 Community Regulation on the application of art. &d 88 of the EC Treaty to State aid to small and
medium-sized enterprises active in the productmncessing and marketing of fisheries products, L2391,
14.9.2004, p. 3.

43 Commision Regulation (EC) No 875/2007 of 24 Julp2®n the application of art. 87 and 88 of the EC
Treaty to de minimis aid in the fisheries sectod @amending Regulation (EC) No 1860/2004, OJ L 183 o
25.7.2007, p. 6.

44 Guideline for the examination of state aid to dishs and aquaculture, 2004/C229/03, OJ C 229,200, p.
5.
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resource and distortion or threat to distort comtipet which impacts on trade between
Member States and is not compatible with Commonkigtatules.

Does the measure confer an advantage to the beme®® In the case of the transfer of
guotas to fishing enterprises, it could be arginad these quotas are generally allocated based
on catch history and that thus the recipients efghotas did not receive an advantage. That
would ignore the fact, however, that before thdroduction of the quotas system fishing
enterprises had to compete with all other entezpribat wished to enter the market (provided
the latter did manage to get a fishing licencethim ‘race for fish’. As opposed to that, after
the introduction of the quota system, the fishingegprise holding a quota has a guaranteed
share of the catch. Thus, the allocation of qutdaimdividual quota holders can be seen to
represent an advantage to the beneficiaries.

Furthermore, to be unacceptable under art. 87fisheng quotas that are allocated without
payment have to represent a state resource. ltastignable whether the resource fish’ can
be deemed to represent a state resource, a quegtich might depend on the national
definition of aquatic resources. However, it is tia fish as such that is allocated but only the
fishing rights. These rights can only be confetvgdhe state, since only the state as legislator
is able to create a quota system. This system wbale to favour a certain industry or
enterprise. Fishing quota systems favour the rewtpiof the quotas before those that do not
receive any quotas. The allocation of quotas wbalde to constitute a distortion or threat to
distort competition. The consequence of allocatisigng quotas is that only those enterprises
that receive them can continue to fish, whereasrbeéll enterprises (that had a fishing
licence) could compete. It can thus be inferred the introduction of fishing quotas distorts
competition.

However, it is questionable whether a system dfiriig quotas has an impact on the trade
between Member States. This seems not to be tlee Gasler the CFP a Member State can
only allocate its national quotas. These quotas lvélfished by his nationals. The way in
which the Member States’ quotas are allocated withe Member State will however not
affect the trade between the Member States.

Firstly, it can therefore be concluded that theptidm of a system of national fishing quotas
and the allocation of the quotas does not represtate aid under art. 87 EC Treaty.

An example of a system that was designed to pratecain fishers would be the Alaskan
low-interest loan program of for new entrants aistidrmen fishing from small boats in the
halibut and sablefish fisheries.

Within the EC, governments might decide to protedherable fishing communities through
a quota system which can infringe upon EC stateralds. The European Commission
pointed out that it appears that Member Stategm@ceuntering problems and are “envisaging
state aid measures or other types of public intdioe to rectify unwanted effects of
transferable rights” (European Commission 2007h: Zhis was the case in the Shetland
Islands, where the UK government aimed to guardedeent fishing communities. In
addition, it was difficult under the FQA for new datyoung fishermen without prior track
record to enter and progress in fishing industnyrdsponse, the UK government introduced
Community Quota Schemes (CQS) in certain ‘fishepahdent’ areas to try and sustain local
fishing fleets and safeguard fishing opportunif@sfuture generations. A CQS is essentially
a scheme implemented by local communities to pweland distribute fish quota in a way
that benefits local fishermen. There are currefdalyr CQS operating in the UK. The most
established and largest scheme operated in théaBtidsles. Significant quota holdings were
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purchased from other areas of the UK and Shetlsh@rdmen were given preferential access
to this quota at a nominal price. The objectivéhid schemes was to (keep in the community
(“to ringfence”) track records giving entitlemerntsannual fish quotas for the benefit of the
local fleets. They were set up because local freker were finding it difficult to obtain
financial backing to purchase quotas (European Cigsiam 2001).

Bodies included in this scheme were:

- The Shetland Islands Council (SIC);

- Shetland Development Trust (SDT), which is a disorary trust. SDT was set up to
foster economic development in Shetland and isatpérwith funding from the SIC.
The principal source of funds is the Reserve Festhblished and operated by SIC;
the Reserve Fund is funded from the surplus rexeofithe Council's harbour
undertaking;

- Shetland Leasing and Property Ltd (SLAP), whica dsdmmercial limited company
operated for profit. The company's shares are whlined by the Shetland Islands
Council Charitable Trust (SICCT), the trustees bfch also are the councillors of the
SIC plus two other persons. The funds of this taugfinate from oil companies;

- Shetland Fish Producers' Organisation Ltd (SFP@ictwis a Producers' Organisation
as defined in Community Legislation.

The quota purchasing scheme operated in the fallgpwnanner. To assist SLAP in the
purchase of track records, SDT procured, in 1998aa of GBP 2 million for SLAP at a rate
of interest equal to the return required by SLABnfrSFPO for the lease of quotas to
fishermen (on average 9 %). The purchases were thatleg the years 1998 and 1999. The
track records acquired cost a total of GBP 2 milli®ue to a treaty between SLAP and
SFPO, SFPO acted on behalf of SLAP for the acduisand rental of track records. When
SFPO leased track records, it had to observe aer afpriority in entering into Rental
Agreements. Preference shall be given to persoasingrships or companies newly
established and actively operating in the fishimglustry in Shetland over persons or
partnerships already established in the fishingistry in Shetland. Persons, partnerships or
companies who owned and were actively operating hinfgs vessels
registered with a port letter in Shetland have nigicand persons, partnerships or companies
already established and actively operating in thleirfig industry in Shetland shall be given
preference to POs’.

In 2001, the European Commission (EC) received ¢aimg about the Shetland CQS from
sources within the UK fishing industry. Subsequerestigationsnto the Shetland CQS by
the EC confirmed that the scheme did indeed canstiinlawful state aid under art. 87 (1) of
the EC Treaty. The Commission considered thate¢h&mng of quotas to vessels which are in
the membership of SFPO is not compatible with tthrarmon market?

Advantage to beneficiaries

The existence of two separate charging systemsledid to preferential conditions for
fishermen that were members of the SFPO. The E@dftliat fishermen that were members
of the SFPO had to pay GBP 106.800, for leasingagas opposed to fishermen that were
members of the SFPO, who paid only GBP 19.250.

45 Commissin Decision of 3 June 2003 on loans for ghechase of fishing quotas in the Shetland Islands
(United Kingdom) 2003/612/EC, OJ L 211, 21.8.2003%3.
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Fishermen who benefited from the scheme were iisberwho were not able to borrow
money to buy track records. It enabled them to &ghinst quotas to which they would not
otherwise have had access. (The Scottish Fishesn@rganisation noted that banks would
give loans only against collateral. And quotasraeseen as collateral, because the fishermen
are not entitled to receive them). The receivedtajuenabled them to increase their
production, something that would not have beeniplessvithout the preferential scheme of
the government. The scheme, which was selectivahamacter, thus conferred an advantage
on those fishermen.

State Resource

In order to represent a case of state aid, thenooifgthe resources transferred has to be from
state funds. The scheme was set up after the S&Lyad a loan of GBP 2 million for SLAP.
The SDT was funded by the Reserve Fund establibge8hetland Islands Council (SIC).
This Reserve Fund itself was funded from an agreemancluded on 12 July 1974 between
the SIC and oil companies using the harbour faesliof Sullom Voe. According to the
European Commission, the SIC acted in the genetatasts of the population and not as a
private company under normal market conditions.rétoge the money that it received from
the oil companies was public money. It had to lgarded as a State resources for the purpose
of art. 87 of the EC Treaty.

Distortion or threat to distort competition

The quotas from which the fishing enterprises higefunder the scheme reinforced their
position with regard to other fishing enterprisebether registered in the UK or in the other
Member States. They have been enabled to landedihchare products than they could have
done if they had not benefited from those quotdse implementation of the scheme has
therefore affected competition conditions. It hageg rights to fish for products which are

sold on the Community market. The Scottish Fishersn®rganisation pointed out that it was
the intervention of the Shetland authorities intisgt up the scheme that triggered the
escalation of the cost of quotas.

Impact on trade between Member States

The impact on trade had to be assessed with regarist to fishing opportunities but also
with regard to the effect on trade in the prodwaziacerned. As the scheme reinforced the
position of the beneficiary fishing enterprises bgmparison to that of other fishing
enterprises, the latter must be regarded as hdéag affected by it. The scheme allowed the
beneficiary fishing enterprises to maintain a shafeghe market that competitors would
otherwise have seized. Thus, trade between thea8Hefleet and producers from other
Member States was affected.

Compatibility with the common market

The scheme does not fall under the block exemphooncertain types of aid (linked to
restructuring plan as defined in the Block ExemptiRegulatiorf® Therefore it could not be
considered compatible with the common market.

46 Community Regulation on the application of art. &7d 88 of the EC Treaty to State aid to small and
medium-sized enterprises active in the productmncessing and marketing of fisheries products, L2391,
14.9.2004, p. 3.
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After the EC ruling quota from the CQ pool couldyhe leased at current market rates and
was equally accessible to fishermen outside ShatlEime scheme therefore ceased to fulfil its
aims. Only the aim, that young vessel owners cénbsicome members of the PO without
any quota, could be achieved through the quota pool

The European Commission concludes that a systemamgferable rights in fisheries may be
advantageous from a certain point of view, “sudystem can over time also be the cause of
serious difficulties and put Community law at rigE€uropean Commission 2007b: 21).

3.4.4 Competition law

Legal questions of competition law pose themselmeguota management systems mainly
when the resource is managed commonly by Producgani¥ations or other groups of
fishers. They are therefore discussed in Section garticipatory management.

3.5 WTO law

As there are no special WTO provisions relatindisberies subsidies, these subsidies are
disciplined only by the general subsidies rulesntbun the current WTO Subsidies
Agreement (SCM Agreement) (Benitah 2004)n the Doha round WTO Members agreed in
November 2000 to launch negotiations with the arfctarify and improve WTO disciplines
on fisheries subsidies, taking into account the artgnce of this sector to developing
countries."48 As Benitah (2004) remarks, the issuesheries subsidies has been pursued in
the WTO Committee on Trade and Environment (CTE)deveral years with no results.
After the Ministerial Conference in Doha, negotias on fisheries subsidies took place in the
WTO Negotiating Group on Rules, which is under thathority of the WTO Trade
Negotiations Committee.

End of 2007, a draft text on fisheries subsidies wieculated to WTO Members. This draft
text took the form of an Annex (Annex VIII), whidghinserted in the Agreement on Subsidies
and Countervailing Measures, the so-called SCM Amient. This Annex is considered as an
integral part of the SCM. The draft reflects a nhbgtween the so-called “traffic lights”
approach and the “special and differential treatthapproach. However, it is currently more
than questionable that the actual round will balfged with an agreement.

3.6 Considerations when legislating ITQs

At the outset of designing rights-based fishingimesg, a legislative approach has to be
selected (Steward 2004: 98). Different countriesehapted for different solutions in this

regard. For example New Zealand has chosen to ssldieissue in an act of Parliament. The
drawback of this approach is rigidity (Steward 2009), because legislation is more difficult

47 Marc Benitah “Ongoing WTO negotiations on fishergubsidies”, The American Society of International
Law, June 2004ttp://www.asil.org/insights/insigh136.htm

48 paragraph 28 of the Doha Declaration , "MinisteBiaclaration at Ministerial Conference”, FourthsSien,
Doha, 9-14 November 2001, WTI MIN(OI)/DECIW/I, aded on 14 November 2001.
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to change that regulations or guidelines. Also sartlapproach might not be possible where a
number of different systems will be introduced lobsa the legislation, which have different
characteristics, as for example in Canada. Ther etkteeme is to leave the decision about the
nature and characteristics of the system complétebpbordinate legislation or management
plans and simply to ensure that the governing stahables or at least does not prevent the
implementation of fisheries rights as it was dome Ganada (Steward 2004: 99). An
intermediate approach would be to adjucate thenéasenatters in the governing statue and
leave details to regulations or management platevgdd 2004: 99). Also, account must be
taken of the existing legislation, such as fishetaav, jurisdictional issues and constitutional
matters (Steward 2004: 101). The advantage ofastealpproach would be to ensure a stable
legislative framework that can address basic issueh as the nature of the right, the
transferability etc., without overloading the ldgt®on with details.

In the literature a number of points are being ulsed that should be addressed when
designing a rights-based management program. Thelsele the nature of the property right,
management units, determination of total allowatalteh, monitoring and enforcement, need
for other regulations, rent extraction and cosbvecy and initial allocation (Anderson 2000:
38). Regarding the first point, it can be questtbwdether it is necessary to clearly define the
nature of the property right through legislation.

This might prove difficult also, since the quotagiti have some aspects that closely resemble
a property right whereas others are too weak tdifgude right as such. Thus, it seems
advisable to define the characteristics of thetrighile it might not be necessary or even
prudent to define it as property. On the other hatatutes that declare the fishing rights not
to be property gave rise to problems as well, eafpgcwhen in fact the quotas have
characteristics that are very close to propertys Was the case in Iceland, where it resulted
in a certain amount of uncertainty, how to handeain questions.

Different approaches exist to the question whetinarot ITQs should be defined as property
through regulation. The right can be recognised permanent property (e.g. New Zealand).
The right can also be designed as a special psopglt that has clearly defined and limited
characteristics, while the right to the resouraeaias explicitly with the state. For example it
can be specified that no compensation will be paitgn the right is revoked. Finally, they
can also class them as revocable privileges tleahair property rights as in the US. In many
instances, the legislation did not explain the exature of the rights and left it to the courts,
to define the nature of the right, as it was theeca Australia. As Steward (2004: 127-128)
points out, if the purpose is to ensure that IT@klve considered as property, it is important
to strengthen their property characteristics, transferability, durability, security, and
exclusivity (see infra). In sum, it is more impatdo have a clear concept regarding these
four features of ITQs than to declare a right to greperty or not, while one of the
characteristics is very weak or very strong.

It might not be necessary to draft new legislattonintroduce rights-based regimes but
sufficient to amend existing law, especially whiee law is not supposed to contain details on
the system. One basic question is the issue ofaeat jurisdiction in federal legal systems,

i.e. whether the federal or the state legislatuas the competence to regulate fisheries
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management. This certainly is an issue in many [@ao countrie4® If new legislation is
written, it should also refer to conservation arahagement principles, which can be used to
interpret the statutes (Steward 2004: 1%4).

Basic legislation or rules have to contain provisi@n fisheries management planning. The
first crucial question is which unit takes respobiigy for planning. That can be regional
fishery management councils (as in the US), thad®ed Advisory Councils in the European
Union which however at present have an advisorctfan only, a central management
authority (like the Australian Fisheries Managem@uithority), a supranational authority
(like the Directorate General for Fisheries and @guture in the European Union) or the
responsibility can remain with the government @®New Zealand, where no provisions for
management plans exist and where the Minister sssu®ta management rules). Mostly,
planning is based on the division of the fisheneareas, fish stocks or vessel types. Lawyers
recommend to give management plans legal effetténgoverning statute or formalised by
regulation and that they include the process oérdahing Total Allowable Catch, which
should not be left to subordinate legislation. Hearein the framework of the CFP, TACs for
most commercially exploited species are determimgdhe Council. This aspect is thus not
relevant for EC fisheries. They also point to tmeportance of public consultation of
management plans (Steward 2004: 107-112).

A fundamental decision in drafting a fisheries tigghystem is the definition of the holders of
the rights. Usually fishing licences are issuedreéspect of vessels. If the system to be
introduced is based on the issuing of fishing 8gtd legal or natural persons, these two
approaches have to be reviewed for possible ctmfliwhich might not exist where fishing
rights are distributed to vessels as it is the aaskee UK and in some fisheries in Canagfa).
Besides individuals and vessels, communities odittemal right-holders are potential
recipients of quotas. As Steward explains commtimgtyed fishery management is taking
place word-wide in many different forms. They amuailly characterised by the “relative
weakness of the legal basis” (Steward 2004: 115-1lh6each case, internal management
procedures have to be design, if they do not eatistady, in which case the existing ones
have to be taken into consideratfen.

Important aspects in the design of fisheries lagjsh are exclusionary factors, because they
are a common subject of law suits. The most impbeaclusionary factor is citizenship. This
criterion has to be used carefully, taking intoaot bilateral, multilateral, regional and
international fishing agreements. As discusseeérajth supra, in the European Community it
is not possible to exclude fishing companies fraheo EU countries, but restricting access to
vessel ownership to prevent “quota-hopping” isrietstd through the EC Treaty. Often the
total holding of quotas is limited, e.g. througbap on the amount of quotas one company or

49 For a discussion of potential conflicts with diffet concepts in non-Western legal systems, sesagie
2004, p. 103.

S0 steward also cites examples of legislation inedéft countries regarding this and other charattesi of
fisheries legisaltion on property rights discussed.

51 As detailled above, issuing IVQs might have negaside effetcs as ,quota-hopping*, see 3.2.7.1..

52 For further aspects of creating legislation on pamity-based fisheries management, see Steward, 2004
116- 118.
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individual can hold. Sometimes, fishing rights ae&parated from processing rights. It is
advised to include any restrictions or limitatiarsthe acquisition of quotas in the governing
statute (Steward 2004: 118). Quotas not only caattaehed to natural or legal persons but
also to vessels, which should be reflected in ties well.

Allocation methods are “highly contentious” (Sted/@004: 119) as proven by the many
court proceedings and appeal processes that falldhe allocation of quotas in almost all
countries. At the centre of court proceedings wierenost cases the “fundamental legal
principles underlying the property nature of fisasrrights” (Steward 2004: 119). The more
value is placed on fisheries rights as properign@ferability etc.), the more contentious the
proceedings were. From the many different wayslitwate fisheries rights (catch history,
vessel/gear specifications, distribution of equarss, lottery, tenders, investments), most
allocations are based on catch history. As wellessel/gear specifications allocations based
on catch history privilege those that are alreadythie industry. Generally, the allocation
method will be selected according to the generalipeof the fisheries. If fleet reduction is
necessary and there are already to many operattie sector, lottery or tenders can be used.
Where the sector is rather small, equal sharesbeadistributed. If allocation is based on
catch history, precaution has to be paid to thesiptes building up of fleet effort in order to
qualify for allocation. Special attention has togmed to the drafting of exceptions in cases
where an operator was prevented from fishing, bexanf exceptional circumstances. If
exceptions are not foreseen in the legislatiomight be a reason for court challenges. In
order to facilitate allocation, special appeal n@usbms such as the appeal authority in New
Zealand can be established. Since these appedsniany years in some countries, it is
important to place time limits on appeal procegdislander/Sullivan 2000: 69). Generally,
Nielander/Sullivan say that “there is no doubt thaery effort should be made during the
legislative and regulatory drafting stages to miaan possible litigation exposure.
Unfortunately, ITQs are, at times, so valuable timgividuals risk litigation costs for the
possibility of obtaining initial or additional quadt (Nielander/Sullivan 2000). They therefore
recommend to minimize the scope for successful | legmllenges, by meticulously
documenting the allocative decisions, and allowthe allocation formula and resulting
process for some discretion to address gross examplunfairness.

Transferability is the most important defining cheteristic of property rights in quotas
(Steward 2004: 128). Quotas gain value throughpibsibility to transfer and accumulate
them. The fact that quotas are generally transtenhether or not that is foreseen in the
legislation also shows that transferability is amportant aspect that should be clarified in
legislation. There are many variations of trandiéityt in ITQs, from fully and partially
transferable to leasing only. Usually, some linmta$ are included in legislation, such as the
very common one that the transferee must alreattyy anfishing permit or vessel licence. All
restrictions should be made in clear in legislatisggulations or management plans. Since
some limitation generally exists, a mechanism loabet foreseen to ensure the compliance
with these rules, such as prior approval. An upipeit or cap on the number of quotas held
by one person or entity has to be enforced as wékkse kinds of restrictions therefore
require a management authority that enforces them.
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Regarding durability, quotas can be designed tisdieed for a year or season only or longer,
even in perpetuity. In economic theory, quotas #rat issued infinitely better serve their
purpose, because the rights holder will be morerésted in conserving the resource. Any
legislation should be based on a clear concephefdurability of the quotas. That also
concerns the question whether compensation wilpdid in case of withdrawal of quotas.
Provisions exist in some jurisdictions, such astiglis.. Generally, the possibility should be
foreseen that the right to catch fish based ongtieta can be reduced or suspended if the
Total Allowable Catch is reduced, as it is the caséNew Zealand, where quotas were
allocated in perpetuity.

Security can be achieved through a register ofgqhetas and their holders. Some quota
registers have special features. Registers camimbined with the already existing registers
of licences and permits. In order to increase #iaesof the right, it can be made possible to
register mortgages, liens etc. in the register.

Exclusivity is defined as the factor that assurée ‘fisher much the same control over their
resource as a farmer has over his land and itsupsidSteward 2004: 146). Whether that is
in fact possible might be questioned. On the omelha quota holder has more possibilities to
fish without outside interference than a mere laeeholder. On the other hand, other quota
holders can also fish and the fish will only becaitme property of the fishermen, when they
are on board of their vessel. In addition, in marstances after the introduction if quotas an
increase in quota-busting, misreporting etc. wasideed (e.g. in the Netherland and in New
Zealand). That shows that the exclusivity of thghti might also depend on effective
enforcement measures. Also, it has to be pointedhai the exclusive nature of fisheries
rights does not mean that the state cannot ingréémce he might suspend or cancel the right
e.g. for fisheries management reasons (Steward: 2807. Also, the quotas can be linked to
the holding of fishing licences, with the conseqeeithat they will end if the licence is
terminated.

Legislation for property rights in fisheries shouddso take into account administrative
guestions, such as the preparation and managerhplans, quota registers, and transfers of
guotas, data collection, enforcement and monitoridg mentioned before different
approaches were chosen in different regions oivibiéd, which range from regional fisheries
councils to centralised government management &tidso Finally, an issue to tackle is
whether fees and charges will be levied.

It is important to ensure sufficient flexibility tbe able to amend and adjust existing rules,
since often ITQ systems develop over time. HoweasrSteward (2004: 153) points out, “it

must be recalled that any major overhaul to a fiskerights system carries with it the

possibility of undermining the security and prediility associated with the system. The

more the fisheries right is being capable of beireyved as property, the more guarantee of
security will be required.”

4  Participatory Governance

Different forms of participatory government existfisheries management. When the focus is
on participation by fishers one usually talks abteda-management”, which is generally
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considered to make management more effective (Wilsb al. 2003). However, “co-
management” can also lead to a problem of legitymbecause while industry is included in
management decisions, other stakeholders (e.grenatunservation groups) might not. This
was for example the case in the US Regional Fiskédvianagement Councils, which initially
did not take into account conservation groups ¢oetktend realised later.

The idea of co-managemerst to come to joint decisions on how the respofigés of
management are to be allocated between the ceaithbrity and the local institutions,
reached on the basis of negotiation between gowamhiand the industry. Co-management
requires cooperation and consultation based onliggbatween the partners. Such equality
may be threatened by inequity of resources (Syra@5:143).

From a legal point of view, the relevant questioifl generally be whether in a system of
participatory governance stakeholders have onlgdvisory function, as it is the case of the
new Regional Advisory Councils (RACs) that resultddthe CFP reform, or whether they

have decision and implementation powers, i.e. éx@iax form of co-management. In the latter
case, issues of competition law become relevanteikigfter, only the relevant forms of

participatory governance that can be found witheEU will be presented and analysed.

4.1 Producer Organisations

Producer Organisations (POs) are examples of pgmatary governance in two respects:

‘downstream’ they allow producers to adapt produrctio market demand. ‘Upstream’ they

have also become an instrument of industry’s ggetamanagement in some countries such
as the UK and the Netherlands (‘Biesheuvel systéBymes 2000, van Ginkel 2005). The

second function was described in Chapters 3.2.93a2&; the first one will be elaborated

below in the context of PO’s legal setting.

The institution of producer organisations was idtreed by the EU. The Member States have
to recognise the individual organisatiddsThey are composed of fishermen or fish farmers
that form an association, which originally only hitaé function to take measures to further
marketing conditions for their products. As menédrabove, however, in some countries POs
mostly exercise other fiunctions, such as quotaagament.

According to the European Commission, POs are aldmental feature of the market
organisation in fishery products, since throughmttbe industry itself seeks to organise and
stabilise the market. In order to be recognised/ thneist represent a minimum level of
economic activity in the area they propose to coVérey are not allowed to discriminate
against potential members and must meet the negeesml requirements in the Member
State concerned. POs have to include in their meshlpe at least a certain percentage of
vessels operating in their area or they must enthiaiea minimum amount of its members’
production is sold in that area. POs can recenanttial compensation for market measures
(withdrawal of fish from the market). MembershipanPO is not compulsory, but only PO

53 Commission Regulation (EC) No 2318/2001 of 29 Noler 2001 laying down detailed rules for the
application of Council Regulation (EC) No 104/208regards the recognition of producer organisatiorhe
fishery and aquaculture sector, OJ L 313, 30.11.2p09; Commission Regulation (EC) No 1767/2004. ®f
October 2004 amending Regulation (EC) No 2318/28¥tegards the recognition of producer organisation
the fishery and aquaculture sector, OJ L 315 120104, p. 28.

57



members can receive financial compensation. lturshér possible to create a PO with
members of different Member States (Regulation 12@¥). Other measures include carry-
over operations which involve processing and stprsome species under specified
conditions. POs also have right to introduce restms that also apply to non-members. The
role of POs has been further strengthened by tfemeof the Commission adopted in
199954 According to the Commission, ,making POs takingajer responsibility for self-
regulation in management of available resources talps ensure that market requirements
are better met and that stocks are under lesai§jgivessure” (European Commission 2005).

4.1.1 European law

Below, we sketch out the major legal framework dbods with regard to the marketing
function of POs; those relating to their quota -sedinagement function (in the UK) are
covered in Chapter 3.2.9.1 and 3.2.5.

4.1.1.1 Competition law

Art. 81 of the EC Treaty prohibits all ,agreemerstween undertakings, decisions by
associations of undertakings and concerted practibéch may affect trade between Member
States and which have as their object or effectpiteention, restriction or distortion of
competition within the common market, [...]“. Espdlgidorbidden are agreements that

»(@) directly or indirectly fix purchase or selling peg or any other trading conditions;

(b) limit or control production, markets, [...];

(c) share markets or sources of supply;

[...]"

In art. 36 of the EC Treaty it is laid down thae tbtompetition rules in art. 81 apply only for
the extent for production of and trade in agric@tuproducts determined by the council.
Agricultural products include the fishery produfinex 1). The Council has determined in
Council Regulation no 1184/2006 the extent to widompetition law applies to agricultural
products. However, this regulation does not applypgroducer organizations in the fishery
sector.

Regulation 104/2000 concerning the producer orgdioiss lays down in art. 14,
notwithstanding art. 1 of regulation no. 2655 tht 81(1) of the Treaty shall not apply to the
agreements, decisions and concerted practicexofmesed interbranch organisations, whose
aim it is to implement the measures referred tartn13 (1)(d) of this Regulation and which,
without prejudice to measures taken by interbrasrganisations under specific provisions of
Community law, do not:

(a) entail an obligation to apply a fixed price;

(b) lead to the partitioning of markets in any fomthin the
Community;

(c) apply dissimilar conditions to equivalent tracsons with other
trading partners, thereby placing them at a coripetilisadvantage;

54 Council Regulation (EC) No 104/2000 of 17 Decemb@99 on the common organisation of the markets in
fishery and aquaculture products,

55 The regulation No 26 as mentioned in this arsuisstituted by regulation no. 1184/2006.
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(d) eliminate competition in respect of a substdngroportion of the
products in question;
(e) otherwise restrict competition in ways whick aot essential to

achieving the goals of the common fisheries padisypursued by
interbranch activity.

Consequently the competition restrictions laid dowmnRegulation no. 1184/2006 do not
apply to the fishery sector.

But in regard to competition law the POs do notehavcarte blanche. The above cited art. 14
of Regulation 104/2000 constitutes the frameworwivich the POs can operate. For example
agreements about fixed prices would violate Eurnpaa.

Furthermore the Producer Organisations can recgste aid for their formation and their
implementation measures. This does not fall ungeBuropean state aid restriction in art. 87
EC. art. 4 of the EU regulation 1595/2004 statesx@amption provided that,

»a) the aid fulfils the conditions of Article 13,aind points 2 and 2(1) of Annex lll to

Regulation (EC) No 2792/1999;

(b) the amount of the aid does not exceed, in dybsi

equivalent, the total rate of national and Communit

subsidies fixed by Annex IV to Regulation (EC) N&B2/1999 for such aid”.

The legal problem with POs is their inherent patdrib stress the exemption of competition
law too much. The experience with similar cooperai in the United States fishery
management shows that most cases dealing with aioms were due to competition law
violation. The power, such a cooperative has, veasl Wo fix prices or to close the market and
not allow others to access (Kitts/Steven 2003).

Also in the European Union a case of competitionlation occurred in 2003. The
Netherlands Competition Authority (“NMa”) imposednds on four Dutch producer
organisations, three German (associations of) medarganisations, one Danish producer
organisation and three wholesale trading companidise fishery sector, who were found to
have violated both art. 6 of the Dutch Competithkat and art. 81 EC. All parties where part
of so called trilateral consultations on limitatsonf catches and minimum prices for North
Sea shrimps (crangon crangon) during 1998-2000.Hurepean Commission declared this
behaviour as violation of competition @& Further the Dutch POs were involved in boycott
actions to prevent a new trading company from byworth Sea shrimps at the Dutch fish
auctions in autumn 1999.

4.2 Regional Advisory Councils

Regional Advisory Councils are a new feature of@d°. They were foreseen under the CFP
in order to enable the CFP “to benefit from theamyns of other stakeholders and to take the
diverse conditions throughout Community waters iatcount.3” They aim to increase the

56 “The involvement of Dutch multinational trading mpanies and Dutch, German and Danish producer
organisations in the Trilateral Consultations (botivering a big share in demand and supply of N&#a
shrimps) together with the hard core nature ofapeements (catch quota and price fixing) estallisbre case

of effect on trade” (European Commission 2004: 41).

57 Council Regulation (EC) No 2371/2002 of 20 DecemB602 on the conservation and sustainable
exploitation of fisheries resources under the Comrasheries Policy (Official Journal L 358 , 31/2Q02 P.
0059 — 0080)
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participation of those affected by the CFP anddbieve more regionally focused fisheries
management. The RACs are led by fishermen anddeaciiakeholders and other interest
groups from EU Member States. However, they hawe amadvisory role to play.

The CFP, just as it is defined and passed in Blsissan be defined as a management system
that is centralised and a form of public interventi But thus does not alter the fact, that
fishermen and other stakeholders may take patssinmplementation (Malvido 2002: 409).
Under the definition given by Symes supra, RACshcame considered as institutions of co-
management, since they are not vested with redpbtysifor the management of the
resources. RACs only give recommendations to thevidiich may or may not influence the
EC decisions. The influence fishermen have throRghional Advisory Committees is thus
limited, due to the fact that participation in tt@mmittee is just consultative (Malvido et al
2002: 409). Since no real co-management takes,piegal issues do not play an important
role.

4.2.1 European Law

The legal base for the RACs is the Council Decisadnl19 July 2004(2004/585/EC).
According to art. 3 of the decision RACs are ndalklshed by the Member States or the
council. They are established by request of theeored interest groups. The request has to
contain,

“(a) a statement of objectives;

(b) operating principles;

(c) initial rules of procedure;

(d) the budget estimate;

(e) a provisional list of organisations”.

So the main procedural and focus issues must bé/egsbeforehand. This leads to a tedious
establishing process (Ingerowski/Salomon 2006: 548 RACs “shall be composed of

representatives from the fisheries sector and dtiterest groups affected by the Common
Fisheries Policy” (art. 5 no. 1). A definition adpresentatives is laid down in art. 1 no 2, “the
catching sub-sector, including ship owners, snmales fishermen, employed fishermen,

producer organisations as well as, amongst othms;essors, traders and other market
organisations and women's networks”. Other integestips are for example environmental
organisations and groups, aquaculture producerssucoers and recreational or sport
fishermen.

The membership of representatives and other iritgresps is not distributed equally. “In the

general assembly and executive committee, two ghofl the seats shall be allotted to
representatives of the fisheries sector and orre thi representatives of the other interest
groups affected by the Common Fisheries Policyt. @K(3)). Scientists can only participate

but have no vote. It is thus to be feared thatoteome of this board is the lowest common
denominator and lacks scientific expertise (Ingeski¥salomon 2006: 540).

RACs are composed of a general assembly and aruteseecommittee. The executive
committee shall have up to 24 members and is apabiby the general assembly. The
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executive committee shall manage the work of thgiétel Advisory Council and adopt its
recommendations.

4.3 Considerations when legislating co-management instruments

To avoid legal uncertainty and violation of competi law the range in which the POs are
exempted from competition rules must be clearlyosgt Furthermore it is assumed that POs
tend to stress their exemptions from competition @& even violate them for their own
benefits. Therefore a high degree of control isessary.

The power of the POs and the RACs could be furtherehe future but should be limited to
certain aspects. Problematic in this regard carobéol and enforcement measures, which in
the last instance fall into the responsibility bétstate and thus can be delegated to private
stakeholders only up to a certain extent. MembeateSt have the obligation to enforce
European law, therefore they have to control threpl@nce with EU regulations themselves.

Generally stakeholder participation is associatéld more legitimacy. This general statement
should be critically reconsidered when legislattogmanagement instruments.

It has to be distinguished between internal ancereat legitimacy. For the stakeholder
directly involved in the decision making process thgitimacy may improve. But for the

general public outside this involvement may noseen as improvement of legitimacy, it may
even be seen as leading to the contrary (Jent6f:245). This problem has to be taken into
account when shifting power to user groups. Fom®la, it might be more appropriate to

shift concerns to user group which do not includéde range of different public interest that
have to be taken into account. This aspect proBleoald be kept in mind when designing co-
management instruments. With this background thejual distribution of members in the

RAC (fishery 2/3 and NGOs 1/3) could lead to a latkven internal legitimacy.

Another problem which arises when establishing emagement institutions is the danger of
inconsistency between what people say and whatabplly do. For example the North Sea
RAC worked out a position paper in which it propbse long-term management for the
fishery. (Ingerowski/Salomon 2006: 542).

5 Decision Rule Systems

Decision rule systems are self-binding mechanisaisch transfer decision-making power
from administrations or politics to a system of mar less ‘automatic’ responses to certain
developments or situations. Decision rule systemg hbecome more common in the last
years. One of them is a harvest control rule sysfdns is a system, which aims to reduce the
reliance on political processes in decision-malongmanagement measures. Non-predictive
adaptive systems furthermore intend to minimise treitional reliance on specific
predictions about stock dynamics. Here, the masnddies on monitoring the system instead
of predicting the results of certain managementsuess and having rules.

One system which uses the non-predictive approaad fivstly developed for stocks in
situation with poor data is the so-called ‘Trafight method’ (Caddy/Defeo 2003: 155). In
this method a broad range of indicators is used,fan each indicator reference points are
determined in accordance to their state. Each atoliovalue is than assigned a colour: green
(go ahead), yellow (beware) and red (danger). Qiieeocolours then ideally leads to specific
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reactions. The reaction has been negotiated befodewith the stakeholder. Because of that
measures can be adopted without going throughedonsuming decision process.

5.1 European Union

Neither of the two types of decision rule systeras historically been used to any significant
extent within the EU, where TACs generally haverbaegotiated on a yearly basis in the
Council. However, the introduction of multi-annuatovery plans to help rebuild stocks that
are in danger of collapse and to a lesser extenbptional multi-annual management plans to
maintain other stocks at safe biological level (@@uRegulation 2371/2002, art. 5 and 6),
was an important part of the provisions of the mmsic regulation of the CFP implemented
from 1 January 2003. These plans are an exame BU harvest control rule system, which
aims to make (at least for a certain period of Jifigh stock management subject to rules
rather than political negotiations. The EU uses thstrument hesitantly. The newly adopted
multi-annual management plans for Baltic Sea cadg, plaice, bluefin tuna and for the
European eel were criticized by environmental oizgtions, because according to them, they
do not help to maintain fish stocks at a sustamdélel. Some of the Member States only
agreed upon the plans after it was clear that hes rabout minimum fish sizes were going to
be adopted (Euractiv 2007).

Art. 5 and art. 6 lay down that the recovery pland shall set one or more target points for
stocks, which are considered outside safe biolbgrod#s as defined by ICES.

Target points shall be expressed,
“(a) population size and/or
(b) long-term yields and/or
(c) fishing mortality rate and/or
(d) stability of catches”(art. 5).

These target points shall be reached over a pefitthe. Measures that can be taken to reach
the target are,

“(c) establishing targets for the sustainable exaiimn of stocks;
(d) limiting catches;

(e) fixing the number and type of fishing vesseltharised to fish;
(f) limiting fishing effort;

(g) adopting technical measures, including:

(i) measures regarding the structure of fishingrgdee number and size of fishing
gear on board, their methods of use and the comtposof catches that may be
retained on board when fishing with such gear;

(i) zones and/or periods in which fishing actiggi are prohibited or restricted
including for the protection of spawning and nuysareas;

(i) minimum size of individuals that may be retad on board and/or landed;

(iv) specific measures to reduce the impact ofifiglactivities on marine eco-systems
and non target species;

(h) establishing incentives, including those ofesmmnomic nature, to promote more
selective or low impact fishing”
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In some of the recovery or management plans thesunes are defined precisely. In others
measures can be chosen by Member States. Then @éh#b@d States can choose from the
measures mentioned above. The first specie to becuiject to a recovery plan in the EU
was cod in the North Sea (Council Regulation 423420Fishermen or ship owner receive
state aid through the EEF if their fishing activisyreduced because of multi-annual recovery
plans (art. 21 regulation no 1198/2006).

5.2 Legal Issues

The implementation of decision rule systems dodgaise problems of legality. However it
can bring up problems of legitimacy. In the firslage the transfer of decisions on
(commercially disinterested) experts seems quit@ad idea to reach a sustainable fishery
management. The history of the European TAC seftingess shows that TACs are not set in
the range recommended by ICES. In average, the T/e been set more than 30 percent
above the recommended range (Ingerowski/Salomo6: ZXEY).

It is assumed, that by giving the ICES recommepdatnore attention this could lead to
healthy and sustainable fish stocks. These recomati®ms are seen to be independent of the
short-run interest of the fishing industry. But tBfiropean Union “is founded on the
principles of liberty, democracy, respect for hunnghts and fundamental freedoms, and the
rule of law, principles which are common to the Mmm States” (art. 6 Treaty of the
European Union). The principle of democracy thuginees that power is legitimate.

When delegating power it has thus to be taken auwount that the democratic principle
states that all important public decisions shalldeeided by the public, at least through a
body which has been elected by the public. Whermsiers are made by independent expert
groups there is no legitimacy through the public.

Furthermore, the decisions on the range of the TA@g to take into account different
interests, the interest of the fishing industryneedl as the interests of environmental groups,
the interest of the fishing consumers etc. Theruaaf these interests can not only be put in
the hand of experts. Normally there is a rangeright’ decisions and not only one exact
right decision. So the final ruling must be madealpolitically legitimatised institution.
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7 Acronyms and Abbreviations

5t

ACE Annual Catch Entitlements

AE Enterprise Allocation

CFP Common Fisheries Policy

DAPPS Dedicated Access Priviliege Programs

ECJ Ewuropean Court of Justice

EEZ Exclusive Economic Zone

FAGA The Fishing and Aquaculture General Act

FQA Fixed Quota Allocations

GMITQ Guaranteed Minimum Individual Transferabledf

GRT Gross Registered Tons

IBQ Individual Boat Quota

IFQ Individual Fishing Quta

IQ Individual Quota

ITQ Individual Tradable/Transferable Quota

IVQ Individual Vessel Quota

MARPOL International Convention for the PreventafPollution from Ships

MPA Marine Proteced Area

MRI Marine Research Institute

NEAFC North East Atlantic Fisheries Conference

NMFS National Marine Fisheries Service

NOAA National Oceanic and Atmispheric Administratio

OECD

OSPAR Convention for the Protection of the MarimeiEonment of the North-Eas
Atlantic

PMITQ Provisional Maximum Individual TransferableiQa

PO Producer Organisation

QMS Quota Management System

SDT Shetland Development Trust

SFPO Shetland Fish Producer’s Organisation Ltd

SIC Shetland Island Council

SICCT Shetland Islands Council Charitable Trust

SLAP Shetland Leasing and Property Ltd.

SOLAS International Convention for the Safety dfeLat Sea

TAC Total Allowable Catch

UNCLOS United Nations Convention on the Law of 8ea
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